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Item 1.01. Entry into a Material Definitive Agreement.
 
On January 6, 2014, Brightcove Inc. and Cacti Acquisition LLC, a Delaware limited liability company and wholly-owned subsidiary of Brightcove Inc.
(“Sub”), entered into an Asset Purchase Agreement and Plan of Reorganization (the “Purchase Agreement”) with Unicorn Media, Inc., a Delaware corporation
(“Unicorn”), Unicorn Media of Arizona, Inc., an Arizona corporation (“Unicorn Arizona Sub”), U Media Limited, a private limited company registered in
England and Wales (“Unicorn UK Sub” and, together with Unicorn and Unicorn Arizona Sub, the “Sellers”), and the Securityholders’ Representative named
therein.
 
Pursuant to the Purchase Agreement, the Sellers will sell, and Sub will purchase, substantially all of Unicorn’s assets (the “Transaction”), in exchange for
approximately 2.9 million unregistered shares of common stock of Brightcove Inc. (the “Shares”) and approximately $9.0 million of cash used to pay
transaction related expenses of Unicorn, bonus expenses payable by Unicorn, amounts paid in exchange for outstanding options and warrants, and certain
other liabilities of Unicorn. The Purchase Agreement also provides that 1,285,715 of the Shares will be placed into an escrow account to settle certain claims
for indemnification for breaches or inaccuracies in Unicorn’s representations and warranties, covenants, and agreements.
 
Based on a $14.00 price per share of Brightcove common stock as specified in the Purchase Agreement, the transaction is valued at approximately $49
million. In addition, there is approximately $2 million of consideration being paid to certain Unicorn employees as part of a multi-year retention plan.
 
There are no material relationships among Brightcove and Unicorn or any of their respective affiliates or any of the other parties to the Purchase Agreement or
the related ancillary agreements, other than in respect of such agreements and a promissory note in the amount of $300,000 issued by Unicorn to Brightcove
Inc., bearing an interest rate of 6% per annum and maturing on the earlier of the closing of the Transaction and March 31, 2014.
 
The Transaction and the Purchase Agreement were approved by the board of directors of Brightcove Inc., the sole member of Sub, and the board of directors
and stockholders of Unicorn. The Purchase Agreement contains customary representations, warranties, and covenants by each of the parties. The Transaction
is expected to close in the first quarter of 2014, subject to customary closing conditions.
 
The foregoing description of the Purchase Agreement does not purport to be a complete statement of the parties’ rights under the Purchase Agreement and is
qualified in its entirety by reference to the full text of the Purchase Agreement, a copy of which is filed with this Current Report on Form 8-K as Exhibit 2.1
and incorporated by reference herein.
 
The Purchase Agreement has been included to provide investors and stockholders with information regarding its terms. It is not intended to provide any other
factual information about Brightcove or Unicorn. The representations, warranties and covenants contained in the Purchase Agreement were made only for
purposes of that agreement and as of specific dates, were solely for the benefit of the parties to the Purchase Agreement, may be subject to limitations agreed
upon by the contracting parties, and may be subject to standards of materiality applicable to the contracting parties that differ from those applicable to
investors. Investors are not third-party beneficiaries under the Purchase Agreement and should not rely on the representations, warranties or covenants or any
descriptions thereof as characterizations of the actual state of facts or condition of Brightcove or Unicorn or any of their respective subsidiaries or affiliates.
Moreover, information concerning the subject matter of the representations and warranties may change after the date of the Purchase Agreement, which
subsequent information may or may not be fully reflected in our public disclosures.
 
Item 3.02. Unregistered Sale of Equity Securities.
 
The information in Item 1.01 of this Current Report on Form 8-K is incorporated by reference into this Item 3.02. The Shares that will be issued upon the
closing of the Transaction, as described above, will not be registered under the Securities Act of 1933, as amended (the “Securities Act”), pursuant to the
exemption from registration provided by Section 4(a)(2) of the Securities Act.
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Item 7.01. Regulation FD Disclosure.
 
On January 6, 2014, Brightcove Inc. issued a press release announcing that it had entered into the Purchase Agreement. A copy of the press release is attached
as Exhibit 99.1 to this Current Report on Form 8-K.
 
The information in this Item 7.01 and Exhibit 99.1 attached hereto is intended to be furnished and shall not be deemed “filed” for purposes of Section 18 of
the Securities Exchange Act of 1934, as amended (the “Exchange Act”) or otherwise subject to the liabilities of that section, nor shall it be deemed
incorporated by reference in any filing under the Securities Act or the Exchange Act, except as expressly set forth by specific reference in such filing.
 
Forward-Looking Statements
 
This Current Report on Form 8-K contains forward-looking statements which are made pursuant to the safe harbor provisions of Private Securities Litigation
Reform Act of 1995, including statements regarding the expected timing of the Transaction. These statements are neither promises nor guarantees, and are
subject to a variety of risks and uncertainties, many of which are beyond the control of Brightcove Inc., which could cause actual results to differ materially
from those contemplated in these forward-looking statements. In particular, the risks and uncertainties include, among other things, the risk that the
Transaction does not close. For additional disclosure regarding these and other risks faced by Brightcove Inc., see the disclosures contained in our public
filings with the Securities and Exchange Commission, including our quarterly report on Form 10-Q for the quarterly period ended September 30, 2013, under
the heading Part II, Item 1A “Risk Factors,” available on our website at http://investor.brightcove.com/sec.cfm and on the SEC’s website at
http://www.sec.gov.
 
Item 9.01. Financial Statements and Exhibits.
 
(d) Exhibits
 
Exhibit No.  Description

  
2.1*

 

 

 

 
Asset Purchase Agreement and Plan of Reorganization, dated as of January 6, 2014, by and among Brightcove Inc., Cacti Acquisition LLC,
Unicorn Media, Inc., Unicorn Media of Arizona, Inc., U Media Limited and the Securityholders’ Representative named therein. 

     
 99.1   Press Release of Brightcove Inc. dated January 6, 2014, including attachments, furnished herewith.
     

*  Schedules, exhibits, and similar supporting attachments or agreements to the Purchase Agreement are omitted pursuant to Item 601(b) of Regulation S-K.
Brightcove Inc. agrees to furnish a supplemental copy of any omitted schedule or similar attachment to the Securities and Exchange Commission upon
request.

      
  

*      *       *
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SIGNATURES

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the undersigned
hereunto duly authorized.
 
     

Date: January 6, 2014
Brightcove Inc. 

 
 

 By:  /s/ Christopher Menard  
  Christopher Menard  
  Chief Financial Officer  
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EXHIBIT INDEX
 

 
Exhibit No.  Description

  
2.1*

 

 

 
Asset Purchase Agreement and Plan of Reorganization, dated as of January 6, 2014, by and among Brightcove Inc., Cacti Acquisition LLC,
Unicorn Media, Inc., Unicorn Media of Arizona, Inc., U Media Limited and the Securityholders’ Representative named therein. 
 

 99.1   Press Release of Brightcove Inc. dated January 6, 2014, including attachments, furnished herewith.
     

*  Schedules, exhibits, and similar supporting attachments or agreements to the Purchase Agreement are omitted pursuant to Item 601(b) of Regulation S-K.
Brightcove Inc. agrees to furnish a supplemental copy of any omitted schedule or similar attachment to the Securities and Exchange Commission upon
request.
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Exhibit 2.1

 
Execution Version

 
 
 

ASSET PURCHASE AGREEMENT
 

AND
 

PLAN OF REORGANIZATION
 
 

Among
 

BRIGHTCOVE INC., 
 

CACTI ACQUISITION LLC, 
 

UNICORN MEDIA, INC., 
 

UNICORN MEDIA OF ARIZONA, INC.,
 

U MEDIA LIMITED,
 

and
 

VICKIE B. WITTIE,
AS THE SECURITYHOLDERS’ REPRESENTATIVE

 
Dated as of January 6, 2014

 
This Asset Purchase Agreement and Plan of Reorganization (the “Agreement”) has been included to provide investors and stockholders with information
regarding its terms. It is not intended to provide any other factual information about Brightcove Inc. (“Brightcove”) or Unicorn Media, Inc. (“Unicorn”).
The representations, warranties and covenants contained in the Agreement were made only for purposes of the Agreement and as of specific dates, were
solely for the benefit of the parties to the Agreement, may be subject to limitations agreed upon by the contracting parties, and may be subject to standards
of materiality applicable to the contracting parties that differ from those applicable to investors. Investors are not third-party beneficiaries under the
Agreement and should not rely on the representations, warranties or covenants or any descriptions thereof as characterizations of the actual state of facts
or condition of Brightcove or Unicorn or any of their respective subsidiaries or affiliates. Moreover, information concerning the subject matter of the
representations and warranties may change after the date of the Agreement, which subsequent information may or may not be fully reflected in our public
disclosures.
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ASSET PURCHASE AGREEMENT AND PLAN OF REORGANIZATION

 
THIS ASSET PURCHASE AGREEMENT AND PLAN OF REORGANIZATION (this “Agreement”), dated as of January 6, 2014, is by and among

Brightcove Inc., a Delaware corporation (“Parent”), Cacti Acquisition LLC, a Delaware limited liability company (“Buyer”), Unicorn Media of Arizona, Inc.,
an Arizona corporation, and U Media Limited, a private limited company registered in England and Wales (each, a “Seller Subsidiary” and, collectively, the
“Seller Subsidiaries”), Unicorn Media, Inc., a Delaware corporation (the “Company”, and, collectively with the Seller Subsidiaries, sometimes referred to
herein as the “Sellers” and each individually, a “Seller”), and Vickie B. Wittie, as the Securityholders’ Representative (the “Securityholders’
Representative”). Certain terms used in this Agreement are defined in Section 1.1 hereof. An index of defined terms used in this Agreement is set forth in
Section 1.2 hereof.

 
WHEREAS, the Company is engaged in the Business (as defined below);
 
WHEREAS, the Sellers wish to sell, or cause to be sold, to Buyer, and Buyer wishes to purchase from the Sellers, the Purchased Assets (as defined

below), and Buyer has agreed to assume certain obligations and liabilities related to the operation and conduct of the Business, each upon the terms and
subject to the conditions set forth in this Agreement (the “Transaction”);

 
WHEREAS, a portion of the consideration otherwise payable to the Sellers in connection with the Transaction shall be placed into escrow pursuant

to the terms of this Agreement, the release of such amount to be contingent upon certain events and conditions, all as set forth in Article VIII and the Escrow
Agreement (as defined below);

 
WHEREAS, for United States federal income tax purposes, it is intended that the Transaction qualify as a “plan of reorganization” within the

meaning of Section 368(a)(1)(C) of the Internal Revenue Code of 1986, as amended (the “Code”), pursuant to which the Company will receive solely voting
stock of Parent in exchange for all or substantially all of the assets of the Company and the Company shall subsequently distribute in liquidation such Parent
stock to the Company’s stockholders in accordance with Section 368(a)(2)(G) of the Code pursuant to this plan of reorganization;

 
WHEREAS, the Board of Directors of the Company (the “Company Board”) has unanimously approved this Agreement, the Transaction and the

other transactions contemplated by this Agreement and determined that this Agreement, the Transaction and the other transactions contemplated by this
Agreement are advisable and in the best interest of its stockholders;

 
WHEREAS, the sole member of Buyer has approved this Agreement, the Transaction and the other transactions contemplated by this Agreement;
 
WHEREAS, the Securityholders’ Representative, Buyer and the Escrow Agent shall enter into an Escrow Agreement to be effective at, and subject

to the occurrence of, the Closing;
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WHEREAS, Parent, Buyer and the Sellers desire to make certain representations, warranties, covenants and agreements in connection with the

Transaction, and also to prescribe various conditions to the Transaction;
 
WHEREAS, as a condition to the willingness of, and as an inducement to, Parent and Buyer to enter into this Agreement, certain holders of the

Company’s securities have entered into an Acknowledgement Agreement substantially in the form attached hereto as Exhibit A (each, an “Acknowledgement
Agreement”);

 
WHEREAS, as a condition to the willingness of, and as an inducement to, Parent and Buyer to enter into this Agreement, the Company is delivering

to Buyer a Lock-Up Agreement substantially in the form attached hereto as Exhibit B (the “Lock-Up Agreement”); and
 
WHEREAS, as a condition to the willingness of, and as an inducement to, Parent and Buyer to enter into this Agreement, each Key Employee (as

defined below) is delivering to Buyer an employment agreement substantially in the form attached hereto as Exhibit C (each, a “Key Employee Agreement”).
 
NOW THEREFORE, in consideration of the mutual agreements and covenants herein contained, and for other good and valuable consideration,

the receipt and sufficiency of which are hereby acknowledged, the parties hereto agree as follows:
 

ARTICLE I - DEFINED TERMS
 

Section 1.1          Certain Terms Defined. For the purposes of this Agreement:
 

An “Affiliate” of any Person means another Person that directly or indirectly, through one or more intermediaries, controls, is controlled by, or is
under common control with, such first Person. For purposes of this definition, “control” (and its derivatives) means the possession, directly or indirectly, of
the power to direct or cause the direction of the management and policies of a Person, whether through ownership of capital stock or other securities, by
contract or agreement or otherwise.

 
“Assets” means properties, items, rights, Contracts, interests and assets of every kind, nature and description (wherever located), real, personal or

mixed, tangible and intangible (wherever located and whether or not required to be reflected on a balance sheet prepared in accordance with GAAP), in
electronic form or otherwise, including all cash, inventory, receivables, prepaid rentals, deposits, advances and other prepaid expenses, equipment, fixtures,
furniture, improvements, machinery, vehicles, instruments, computers, tools, parts, supplies and other personal property, data, records, files, manuals,
blueprints and other documentation (including sales promotion materials, creative materials, art work, photographs, public relations and advertising material,
studies, reports, correspondence and other similar documents and records and all client and customer lists, telephone and/or facsimile numbers, electronic
mail addresses with respect to past, present or prospective clients and customers, other directory listings, sales and credit records, catalogs and brochures,
purchasing records and records relating to suppliers and copies of all personnel records), Software, Technology, Intellectual Property Assets, and all rights
and claims (whether contingent or absolute, matured or unmatured and whether in tort, contract or otherwise) against any Person.
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“Balance Sheet Date” means September 30, 2013.
 
“Business” means the business of the Company as currently conducted and proposed to be conducted, and includes the development, manufacture,

use, importation, offer for sale and/or sale of the Products.
 
“Business Day” means any day other than a day on which the SEC is closed.
 
“Bylaws” means the Company’s Bylaws as in effect on the date hereof.
 
“Certificate of Incorporation” means the Company’s Second Amended and Restated Certificate of Incorporation, as filed with the Secretary of State

of the State of Delaware on July 12, 2013, as may be amended as of the date hereof.
 
“Company Capital Stock” means any of the Company Common Stock and Company Preferred Stock.
 
“Company Common Stock” means any of the Common Stock, $0.0001 par value per share, of the Company.
 
“Company Copyrights” means registered and material unregistered Copyrights owned by the Company or held for use by the Company.
 
“Company Intellectual Property Assets” means all Intellectual Property Assets owned by the Company or held for use by the Company or any of its

Subsidiaries.
 
“Company Marks” means registered and material unregistered Marks owned by the Company or used or held for use by the Company.
 
“Company Material Adverse Effect” means any fact, change, event, circumstance, development or effect that (i) is materially adverse to the business,

assets, liabilities, condition (financial or otherwise), or results of operations of the Company, taken as a whole, provided, however, that none of the following
constitute, or will be considered in determining whether there has occurred, a Company Material Adverse Effect, but with respect to items (a), (c) and (d) only
to the extent that such changes, events, circumstances, developments or effects do not adversely affect the Company in a disproportionate manner relative to
other similarly situated participants in the industries or markets in which it operates: (a) changes that are the result of factors generally affecting the industries
or markets in which the Company operates; (b) changes resulting from the announcement of the transactions contemplated hereby; (c) changes in laws, rules,
regulations or GAAP or the interpretation thereof; (d) changes that are the result of economic factors affecting the national, regional or world economy, acts of
God, hostilities or acts of war, sabotage or terrorism; (e) changes made by the Company that are required by the terms of this Agreement or made at the request
of Buyer; and (f) changes made by the Company with the written consent of Buyer, provided, that the underlying fact, change, event, circumstance,
development or effect giving rise to such written consent of Buyer may constitute a “Company Material Adverse Effect” hereunder regardless of any such
written consent; or (ii) would materially impair or delay the ability of the Company to perform its obligations hereunder, including the consummation of the
Transaction.
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“Company Options” means an option (whether or not vested or exercisable) to purchase Company Common Stock that has been granted under the

Company Stock Option Plan.
 
“Company Patents” means Patents owned by the Company or used or held for use by the Company.
 
“Company Preferred Stock” means, collectively, the Series A Preferred Stock, the Series A-1 Preferred Stock and the Series A-2 Preferred Stock.
 
“Company Stock Option Plan” means the Company’s 2007 Long-Term Incentive Plan, as amended to date.
 
“Company Trade Secrets” means Trade Secrets owned by the Company or used or held for use by the Company.
 
“Company Transaction Expenses” means all fees, costs or expenses accrued, incurred or paid or payable by any Seller in connection with the

transactions contemplated hereby, including with respect to financial, accounting, tax and legal advisors to such Persons.
 
“Contract” means any contract, commitment, agreement, instrument, arrangement, understanding, obligation, undertaking, permit, concession,

franchise, license, whether oral or written (including all amendments thereto).
 
“Conveyance Taxes” means all sales, use, value added, transfer, stamp, stock transfer, real property transfer or gains and similar Taxes.
 
“Copyrights” means copyrights in both published and unpublished works, including without limitation all compilations, databases and computer

programs, manuals and other documentation and all copyright registrations and applications, and all derivatives, translations, adaptations and combinations
of the above.

 
“Court” means any court or arbitration tribunal of the United States, any domestic state, any foreign country and any political subdivision or agency

thereof.
 
“DGCL” means the General Corporation Law of the State of Delaware.
 
“Environment” means soil, surface waters, groundwater, land, stream sediments, surface or subsurface strata and ambient air and biota living in or on

such media.
 
“Environmental Laws” means all laws relating to protection of the Environment, including, without limitation, the federal Comprehensive

Environmental Response, Compensation and Liability Act, the Resource Conservation and Recovery Act, the Clean Air Act, the Clean Water Act, the Toxic
Substances Control Act, the Endangered Species Act and similar federal, state and local laws as in effect on the Closing Date.

 
“Escrow Agent” means Wells Fargo Bank, National Association.
 
“Exchange Act” means the Securities Exchange Act of 1934, as amended.
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“Excluded Taxes” means (a) all Liabilities of the Sellers or any Affiliate of the Sellers for Taxes for any period, including any Taxes that arise as a

result of the transactions contemplated by this Agreement or any of the Ancillary Agreements, (b) all Taxes relating to the Excluded Assets or Excluded
Liabilities for any period, (c) all Taxes relating to the Purchased Assets or the Assumed Liabilities for any Pre-Closing Period, (d) all Straddle Period Taxes
that are not real and personal property Taxes, ad valorem Taxes, and similar Taxes, (e) the amount of any Straddle Period Taxes that are real and personal
property Taxes, ad valorem Taxes, and similar Taxes for the entire taxable period multiplied a fraction, the numerator of which is the number of days in the
taxable period ending on and including the Closing Date, and the denominator of which is the number of days in such Straddle Period, (f) all Conveyance
Taxes and (g) all Taxes imposed on Parent or Buyer as a result of any breach of warranty or misrepresentation under Section 3.9 or any breach by the Sellers
or any Affiliate of the Sellers of any covenant or agreement in this Agreement or any of the Ancillary Agreements.

 
“GAAP” means generally accepted accounting principles as applied in the United States on a consistent basis.
 
“Hazardous Material” means any pollutant, toxic substance, hazardous waste, hazardous materials, hazardous substances, petroleum or petroleum-

containing products as defined in, or listed under, any Environmental Law.
 
“Indebtedness” means, with respect to the Company, (a) all indebtedness of the Company, whether or not contingent, for borrowed money, (b) all

obligations of the Company for the deferred purchase price of property or services, (c) all obligations of the Company evidenced by notes, bonds, debentures
or other similar instruments, including any prepayment penalties, (d) all indebtedness created or arising under any conditional sale or other title retention
agreement with respect to property acquired by the Company, (e) all obligations of the Company as lessee under leases that have been or should be recorded
as capital leases in accordance with GAAP, (f) all obligations, contingent or otherwise, of the Company under acceptance, letter of credit or similar facilities,
(g) all obligations of the Company to purchase, redeem, retire, defease or otherwise acquire for value any equity interest or equity securities of the Company
or any warrants, rights or options to acquire such equity interest or equity securities, (h) all Indebtedness of other Persons of any type referred to in clauses (a)
through and including (g) above guaranteed directly or indirectly in any manner by the Company, and (i) all Indebtedness of any type referred to in
clauses (a) through and including (g) above secured by (or for which the holder of such Indebtedness has an existing right, contingent or otherwise, to be
secured by) any Lien on property (including accounts and contract rights) owned by the Company, even though the Company has not assumed or become
liable for the payment of such Indebtedness.

 
“Indemnified Party” means a Buyer Indemnified Party and a Seller Indemnified Party, as the case may be.
 
“Insolvent” means that the sum of the debts and other probable Liabilities of the Company exceeds the present fair saleable value of the Company’s

assets.
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“Intellectual Property Assets” means any and all of the following, as they exist throughout the world: (a) Patents, (b) Marks, (c) Copyrights, (d) Trade

Secrets, (e) any and all other intellectual property rights and/or proprietary rights relating to any of the foregoing, and (f) goodwill, franchises, licenses,
permits, consents, approvals, and claims of infringement and misappropriation against third parties.

 
“IRS” means the United States Internal Revenue Service.
 
“knowledge,” “to the Company’s knowledge” and words and phrases of similar import means the actual knowledge, after reasonable inquiry, of any

of the officers of the Company and the Seller Subsidiaries and any individual who, either alone or in concert with others, has developed, invented,
programmed or designed any Company Intellectual Property Assets.

 
“Law” means any federal, national, supranational, state, provincial, local or similar statute, law, ordinance, regulation, rule, code, order, requirement

or rule of law (including common law).
 
“Liabilities” means, with respect to any Person, any and all liabilities and obligations of any kind (whether known or unknown, contingent, accrued,

due or to become due, secured or unsecured, matured or otherwise), including but not limited to accounts payable, all liabilities and obligations related to
Indebtedness or guarantees, costs, expenses, royalties payable, and other reserves, wages, accrued bonuses and commissions, accrued vacation and any other
form of leave, termination payment obligations, penalties, employee expense obligations and all other liabilities and obligations of such Person or any of its
subsidiaries or Affiliates, regardless of whether such liabilities are required to be reflected on a balance sheet in accordance with GAAP.

 
“Licenses In” means licenses, sublicenses or other agreements under which the Company is granted rights by others in Intellectual Property Assets.
 
“Licenses Out” means licenses, sublicenses or other agreements under which the Company has granted rights to others in Intellectual Property

Assets.
 
“Lien” means, with respect to any asset, any mortgage, lien, license, pledge, charge, security interest, restriction or encumbrance of any kind in

respect of such asset.
 
“Losses” of a Person means, without duplication, any and all losses, liabilities, damages, claims, awards, judgments, costs and expenses, interest and

penalties (including, without limitation, reasonable attorneys’ fees actually incurred) asserted against, imposed upon or sustained or incurred by such Person.
 
“Marks” means rights in registered and unregistered trademarks, service marks, trade names, trade dress, logos, packaging design, slogans and

domain names, and registrations and applications for registration of any of the foregoing.
 
“Order” means any judgment, order, decision, writ, injunction, ruling or decree of, or any settlement under the jurisdiction of, any Court or

Governmental Authority.
 
“Parent Common Stock” means the common stock, $0.001 par value per share, of Parent.
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“Parent Material Adverse Effect” means any fact, change, event, circumstance, development or effect that (i) is materially adverse to the business,

assets, liabilities, condition (financial or otherwise), or results of operations of Parent, taken as a whole, provided, however, that none of the following
constitute, or will be considered in determining whether there has occurred, a Parent Material Adverse Effect, but with respect to items (a), (c) and (d) only to
the extent that such changes, events, circumstances, developments or effects do not adversely affect Parent in a disproportionate manner relative to other
similarly situated participants in the industries or markets in which it operates: (a) changes that are the result of factors generally affecting the industries or
markets in which Parent operates; (b) changes resulting from the announcement of the transactions contemplated hereby; (c) changes in laws, rules,
regulations or GAAP or the interpretation thereof; (d) changes that are the result of economic factors affecting the national, regional or world economy, acts of
God, hostilities or acts of war, sabotage or terrorism; and (e) any decline in the price or trading volume of the shares of Parent Common Stock; or (ii) would
materially impair or delay the ability of Parent to perform its obligations hereunder, including the consummation of the Transaction.

 
“Parent SEC Documents” means all forms, reports, schedules, statements and other documents required to be filed or furnished by Parent with the

SEC, together with all certifications required pursuant to the Sarbanes-Oxley Act of 2002, as supplemented or amended since the time of filing, and together
with all information incorporated by reference therein and schedules and exhibits thereto.

 
“Parent Stock Price” means $14.00.
 
“Patents” means patents, patent applications of any kind, patent rights, inventions, discoveries and invention disclosures (whether or not patented).
 
“Person” means an individual, corporation, partnership, limited liability company, joint venture, association, trust, unincorporated organization or

other entity or group (as defined in Section 13(d) of the Exchange Act).
 
“Pro Rata Share” means, with respect to any Stockholder, the percentage determined by dividing (a) the amount of Adjusted Purchase Consideration

payable to such Stockholder as set forth on the distribution schedule on Exhibit I (which such Exhibit shall be delivered at or prior to Closing), by (b) the
total amount of Adjusted Purchase Consideration payable to all Stockholders as set forth on the distribution schedule on Exhibit I. Each Stockholder’s Pro
Rata Share is set forth on Exhibit I.

 
“Products” means the products, computer programs and/or services and related documentation currently or previously researched, designed,

developed, manufactured, performed, licensed, sold, distributed and/or otherwise made available by the Company.
 
“Release” means any releasing, disposing, discharging, injecting, spilling, leaking, pumping, dumping, emitting, escaping or emptying of a

Hazardous Material into the Environment.
 
“SEC” means the United States Securities and Exchange Commission.
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“Securities Act” means the Securities Act of 1933, as amended.  
 
“Series A Preferred Stock” means the Series A Convertible Preferred Stock, $0.0001 par value per share, of the Company.
 
“Series A-1 Preferred Stock” means the Series A-1 Convertible Preferred Stock, $0.0001 par value per share, of the Company.
 
“Series A-2 Preferred Stock” means the Series A-2 Convertible Preferred Stock, $0.0001 par value per share, of the Company.
 
“Software” means any and all (i) computer software and code, including any and all software implementations of algorithms, models and

methodologies, and including programs, assemblers, applets, compilers, data (including image and sound data), design tools and user interfaces, in any form
or format, however fixed, whether in source code or object code format, (ii) databases and compilations, including any and all data and collections of data,
whether machine readable or otherwise, (iii) descriptions, flow-charts and other work product used to design, plan, organize and develop any of the
foregoing; and (iv) all user documentation, including user manuals and training materials, relating to any of the foregoing.

 
“Stockholder” means a holder of Company Capital Stock.
 
“Straddle Period” means any Tax period that includes, but does not end on, the Closing Date.
 
“Subsidiaries” means the subsidiaries of the Company identified on Schedule 3.3.
 
‘‘Tax’’ or ‘‘Taxes’’ means any U.S. federal, state, or local, or non-U.S. income, gross receipts, license, payroll, employment, excise, severance, stamp,

occupation, premium, windfall profits, environmental (including taxes under Code §59A), customs duties, capital stock, franchise, profits, withholding,
social security (or similar), unemployment, disability, real property, personal property, sales, use, transfer, registration, value added, alternative or add-on
minimum, estimated, or other tax of any kind whatsoever, including any interest, penalty, or addition thereto, whether disputed or not and including any
obligations to indemnify or otherwise assume or succeed to the Tax liability of any other Person.

 
“Tax Assets” means net operating losses, capital loss carry forwards, foreign tax credit carry forwards, research and development credits, and assets

bases and depreciation periods.
 
“Tax Returns” means all returns, declarations, reports, claims for refund, information returns or statements and other documents relating to Taxes,

including all schedules and attachments thereto, and including all amendments thereof.
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“Technology” means all technology and intellectual property, tangible or intangible, regardless of form, including: (i) published and unpublished

works of authorship, including without limitation audiovisual works, collective works, Software, user documentation, compilations, databases, derivative
works, literary works, maskworks, and sound recordings; (ii) inventions and discoveries, whether or not patentable, reduced to practice or made the subject of
a pending patent application, including articles of manufacture, business methods, compositions of matter, improvements, machines, methods, and processes
and new uses for any of the preceding items; (iii) Marks, (iv) databases, data compilations, collections of data, and technical data; (v) domain names; and
(vi) information that is not generally known or readily ascertainable through proper means, whether tangible or intangible, including algorithms, customer
lists, ideas, designs, formulas, know-how, methods, processes, programs, prototypes, models, systems, and techniques (“Confidential Information”).

 
“Trade Secrets” means rights in know-how, trade secrets, confidential or proprietary information, research in progress, algorithms, data, designs,

processes, formulae, drawings, schematics, blueprints, flow charts, models, strategies, prototypes, techniques, testing procedures and testing results.
 
“Transaction Documents” means this Agreement, the Escrow Agreement and such other instruments and agreements required by this Agreement to

be executed and delivered hereunder, including without limitation, the Ancillary Agreements.
 
“Transferred Technology” means all Technology owned by (whether exclusively or jointly with third parties) or held in the name of the Company or

any of its Subsidiaries or for which the Company or any of its Subsidiaries holds an exclusive license, a non-exclusive license, or a covenant not to sue,
including all Technology listed or described in Schedule 3.14(a). To the extent that any Software constitutes Transferred Technology, all versions and
releases of such Software and all Software from which such Software was derived, in both source code and object code form, will be included as Transferred
Technology.

 
“Treasury Regulations” means the Treasury Regulations (including temporary regulations) promulgated by the United States Department of

Treasury with respect to the Code or other federal tax statutes.
 
“WARN” means the Worker Adjustment and Retraining Notification Act of 1988, as amended.
 
Section 1.2           Definitions. The following terms have the meanings set forth in the Sections set forth opposite such term below:

 
Term  Section Reference
401(k) Plan  7.2(l)
Accountants  2.7(b)(ii)
Acknowledgement Agreement  Recitals
Acquisition Transaction  6.5(b)
Adjusted Purchase Consideration  2.6
Agreed Claims  8.4(e)
Agreement  Preamble
Alternative Transaction  6.5(a)
Ancillary Agreements  2.2
Applicable Article III Provision  Article III
Assumed Contracts  2.1(e)
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Assumed Liabilities  2.3
Audit Accountants  6.11(a)
Base Balance Sheet  3.5(a)(ii)
Buyer  Preamble
Buyer Indemnified Party  8.2(a)
Chosen Courts  10.7
Claim Certificate  8.4(a)
Closing  2.5
Closing Balance Sheet  2.7(b)(i)
Closing Date  2.5
Code  Recitals
Company  Preamble
Company Board  Recitals
Company Compensatory Warrant  2.12(c)
Company Employee Programs  3.10(a)
Company Licenses  3.18
Confidentiality Agreement  6.2(c)
Deferred Consent  2.8(a)
Deferred Item  2.8(a)
Dispute Notice  2.7(b)(ii)
EDGAR  Article IV
Employee  2.4
Employee Assignment Agreements  2.1(i)
Employee Program  3.10(k)(i)
ERISA  3.10(k)(ii)
ERISA Affiliate  3.10(k)(iv)
Escrow Agreement  2.6
Escrow Amount  2.6
Escrow Fund  2.6
Estimated Closing Balance Sheet  2.7(a)(i)
Excluded Assets  2.2
Excluded Liabilities  2.4
Fair Labor Standards Act  3.12(c)
FIN 48  3.5(e)
Final Closing Balance Sheet  2.7(b)(ii)
Financial Statements  3.5(a)
Governmental Authority  3.4(b)
Historical Financial Information  6.11(a)
Indemnification Cut-Off Date  8.1
Indemnity Claim  8.7(a)
IP Representations  8.1
Key Employee Agreement  Recitals
Key Employees  7.2(j)
Leased Real Property  3.11(b)
Leases  3.11(b)
Lien Instrument  3.22(a)
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Lock-Up Agreement  Recitals
Major Customers  3.13(a)(xx)
Material Contracts  3.13(a)
Multiemployer Plan  3.10(k)(v)
Open Source Materials  3.14(b)(xiv)
Option Termination Liability  2.12(a)
Optionholder  2.12(a)
Parent  Preamble
Parent Financial Statements  4.8
Parent Options  4.4(b)
Parent Stock Amount  2.6
Pre-Closing Period  5.1
Pro Forma Financial Information  6.11(b)
Purchase Consideration  2.6
Purchased Assets  2.1
Required Financial Information  6.11(b)
Requisite Stockholder Approval  3.21
Retention Payments  6.9(g)
Schedules  Article III
Section 280G Stockholder Approval  6.9(e)
Securityholders’ Representative  Preamble
Seller  Preamble
Seller Indemnified Party  8.3(a)
Seller Subsidiaries  Preamble
Specified Representations  8.1
Takeover Statutes  3.27
Third Party Claim  8.4(a)
Third Party IP Assets  3.14(b)(v)
Threshold  8.2(b)(i)
Transaction  Recitals
Vested Company Options  2.12(a)
Warrant Termination Liability  2.12(c)
Warrantholder  2.12(c)
 

ARTICLE II - PURCHASE AND SALE OF ASSETS
 

Section 2.1          Purchased Assets. At the Closing (as defined below) and subject to the terms and conditions of this Agreement and satisfaction of
the conditions found in Article VII hereof, the Sellers shall irrevocably sell, assign, transfer, convey and deliver to Buyer or its designees, free and clear of all
Liens, and Buyer shall purchase and acquire (or to cause its designees to purchase and acquire) from Sellers, all of Sellers’ rights, title and interest in and to all
of the Purchased Assets. “Purchased Assets” means all Assets used in, held for use in, necessary for, or related to the conduct or operation of the Business or
otherwise contemplated to be transferred to Buyer pursuant to this Agreement, including any such Assets acquired by any Seller and their subsidiaries
between the date hereof and the Closing Date, including the following:
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(a)          all accounts receivable of, and other Indebtedness owing to any Seller existing as of the date hereof and as of the Closing

Date;
 
(b)          the Transferred Technology;
 
(c)          all Confidential Information used in, held for use in, necessary for, or related to the conduct of the Business, and all copies

and embodiments of documents, electronic files and other objects embodying such Confidential Information;
 
(d)          all copies of, and embodiments of documents, electronic files, and other objects embodying, all Company Intellectual

Property Assets and Transferred Technology;
 
(e)          all of the Company’s, title and interest in and to every Contract set forth on Schedule 2.1(e) (the “Assumed Contracts”);
 
(f)           all transferable warranties and guarantees of third parties for the benefit of the Business, and any claims, rights, credits,

causes of action, or rights of setoff against third parties to the extent relating to or arising from the Business or any of the Purchased Assets;
 
(g)          unless otherwise determined by Buyer, all transferable Company Licenses;
 
(h)          all rights, claims, credits, causes of action, or rights of set-off of the Sellers with respect to or arising out of the Purchased

Assets or the Assumed Liabilities, including, to the extent assignable under applicable Laws, all rights to recover past, present, and future damages for the
breach, infringement, violation, or misappropriation, as the case may be, of any of the Purchased Assets (including the Company Intellectual Property Assets),
and all claims, judgments, causes of action or demands of whatever kind or description arising out of or related to the Business, including those arising out of
or related to the Purchased Assets (including pre-payments related to the Purchased Assets), whether known or unknown, contingent or noncontingent;

 
(i)           the Company’s right, title and interest, but not obligations, (x) under any employment, confidentiality, invention

assignment, or similar agreements with Employees (“Employee Assignment Agreements”), but only to the extent required to permit Buyer to enjoin, restrain,
recover damages from, or obtain any other remedies from or against, and to obtain specific performance of such Employee Assignment Agreements by, any
Employee who breaches any Employee Assignment Agreement (including any confidentiality provisions relating to the Business or Purchased Assets), and
to the extent necessary to permit Buyer to protect its rights and interests in connection with the Business and the Purchased Assets and the transactions
contemplated under this Agreement and the Ancillary Agreements, and (y) any confidentiality agreements or similar agreements entered into by the
Company, on the one hand, and any Person, on the other hand, relating to the Business;

 
(j)           all of the Sellers’ goodwill in or associated with any of the Purchased Assets and the Business, and the going concern

value of the Business;
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(k)          all books and records, including ledgers, correspondence, lists, studies and reports and other printed or written materials,

including, without limitation, all lists and records pertaining to customers, personnel, agents, suppliers, distributors and pricing, purchase and sale records,
quality control records, research and development files, files and data, company manuals and other business related documents and materials, whether
written, electronic or otherwise, all telephone and facsimile numbers and internet access (including email) accounts, in the Sellers’ care, custody, or control,
used in or otherwise related to the Business;

 
(l)           all tangible personal property, including all machinery, equipment, molds, tools, spare parts, furniture, accessories, office

materials, packaging and shipping materials, office equipment, personal computers, telephone units, facsimile machines, file cabinets, artwork and drawings
and other tangible personal property, including those items listed on Schedule 2.1(l);

 
(m)         all raw materials, work-in-progress, finished goods, supplies and other inventories, wherever situated;
 
(n)          all Assets otherwise contemplated to be transferred to Buyer pursuant to this Agreement or any Ancillary Agreement;
 
(o)          the Company’s business intelligence databases and all data stored therein; and
 
(p)          all Assets set forth on Schedule 2.1(p).
 

Section 2.2          Excluded Assets. Notwithstanding the foregoing, the Purchased Assets shall exclude: (i) the assets set forth on Schedule 2.2 hereof;
(ii) the Sellers’ rights under or pursuant to this Agreement and the documents, instruments and agreements executed in connection herewith (the “Ancillary
Agreements”); (iii) the Company’s personnel records and any other records that the Company or such subsidiary is required by law to retain in its possession,
provided that the Buyer shall be given copies at the Closing; (iv) the Company’s minute books, statutory books and corporate seal, provided that the Buyer
shall be given copies such minutes books and statutory books at the Closing to the extent related to periods at or prior to the Closing; (v) all bank accounts
maintained by or on behalf of the Company; (vi) all real property interests; and (vii) the capital stock or equity interests of the Company or any Seller
Subsidiary ((i)-(vii) collectively, the “Excluded Assets”).

 
Section 2.3          Assumed Liabilities. Buyer shall assume, effective as of the Closing, the Assumed Liabilities. “Assumed Liabilities” means

collectively, (i) all executory obligations of the Company that arise out of performance obligations under the Assumed Contracts to the extent that such
Liabilities arise out of Buyer’s actions or operations under the Assumed Contracts subsequent to the Closing Date, (ii) all liabilities specifically set forth on
the Closing Balance Sheet (except for Excluded Liabilities), and (iii) any liability arising following the Closing from the operation and conduct of the
Business by Buyer after the Closing (it being understood that any Liabilities that arise from or relate to any facts, circumstances or operations by the Sellers
or at or prior to the Closing shall constitute Excluded Liabilities); (iv) the liabilities related to accrued compensation to certain individuals as set forth on
Schedule 2.6; (v) any Company Transaction Expenses as set forth on Schedule 2.6; and (vi) any Indebtedness as set forth on Schedule 2.6.
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Section 2.4          Excluded Liabilities. Notwithstanding anything to the contrary herein, the Sellers shall retain, and shall be responsible for paying,

performing and discharging, when due, and Parent, Buyer and their respective Affiliates shall not assume or have any responsibility for, any Excluded
Liabilities. “Excluded Liabilities” means any and all Liabilities that are not Assumed Liabilities, including, without limitation, the following: (i) the
violation or alleged violation of any Law; (ii) claims of creditors of any Seller; (iii) any obligation of any Seller to indemnify any Person pursuant to the
Contracts listed on Schedule 2.4(iii), subject to the limitations set forth on such Schedule 2.4(iii); (iv) all Excluded Taxes; (v) all Liabilities, whenever or
however arising, including all costs, damages, wages, penalties and other expenses relating thereto arising under any Contract, law, permit, or action before
any Governmental Authority, Law, order or any award of any arbitrator of any kind relating to any Employee Program, employment agreement, offer letter,
consulting agreement, or otherwise, relating to any current or former employee, consultant, advisor, independent contractor, agent, officer or director of the
Sellers or any ERISA Affiliate (each, an “Employee”) and his or her service to or employment with the Company or any ERISA Affiliate; and (vi) any
Liability of Seller under this Agreement and any Liability related to or arising out of the Excluded Assets.

 
Section 2.5          Closing. The closing of the transactions contemplated hereunder (the “Closing”) shall occur as promptly as practicable (but in no

event later than the third Business Day) after all of the conditions set forth in Article VII shall have been satisfied or, if permissible, waived by the party
entitled to the benefit of the same (other than those that by their terms are to be satisfied or waived at the Closing), and, subject to the foregoing, shall take
place at such time and on a date to be specified by the parties (the “Closing Date”). The Closing shall take place at the offices of Goodwin Procter LLP,
Exchange Place, Boston, Massachusetts 02109, or at such other place as agreed to by the parties hereto.

 
Section 2.6          Transaction Consideration. In full consideration of the sale, assignment and transfer of the Purchased Assets and the assumption of

the Assumed Liabilities and the execution and delivery by the parties hereto of this Agreement and the other Transaction Documents, as defined below, made
in connection with the Transaction, the purchase price for the Purchased Assets shall be such number of shares of Parent Common Stock as is equal to the
quotient, rounded to the nearest whole share (such rounded number of shares of Parent Common Stock, the “Parent Stock Amount”), obtained by dividing (i)
the difference between (A) $49,000,000 (the “Purchase Consideration”) and (B) the amounts set forth on Schedule 2.6, all of which shall be paid by Buyer at
the Closing (such difference, the “Adjusted Purchase Consideration”), divided by (ii) the Parent Stock Price. At the Closing, the Company shall deliver an
updated Schedule 2.6 to the extent the amounts required to be set forth on Schedule 2.6 have changed since the date hereof. At the Closing, Buyer shall
deliver or cause to be delivered to the Escrow Agent (as defined below) out of the Parent Stock Amount 1,285,715 shares of Parent Common Stock (the
“Escrow Amount”), payable into the account designated therefor in the Escrow Agreement (as defined below). The Escrow Amount shall be held by the
Escrow Agent in a separate account (the “Escrow Fund”) solely for purposes of the payment to Buyer in satisfaction of any indemnification or other claims of
any Buyer Indemnified Party required by Article VIII. The Escrow Fund shall be governed by the terms of an escrow agreement to be entered into by and
among Buyer, the Securityholders’ Representative and the Escrow Agent, such escrow agreement to be substantially in the form attached hereto as Exhibit D
(the “Escrow Agreement”). The Parent Stock Amount, less the Escrow Amount, shall be payable by Buyer to the Company on the Closing Date, by delivery
of one or more stock certificates evidencing such shares of Parent Common Stock, or by delivery of such shares of Parent Common Stock in book entry form
to be held as a book position in the name of the Company. The Sellers and the Stockholders shall not be entitled to receive any portion of the Escrow
Amount unless and until it is distributed in accordance with the terms of the Escrow Agreement. Notwithstanding anything to the contrary herein, the parties
to this Agreement acknowledge and agree that the shares of Parent Common Stock issuable in connection with the Transaction shall be issued by Parent to
the Sellers in compliance with the Securities Act and applicable Laws, as set forth in Section 2.9.
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Section 2.7          Preparation of Closing Balance Sheets.

 
(a)          Preparation of Estimated Closing Balance Sheet.
 

(i)           The Company shall prepare in good faith and, at least three Business Days prior to the Closing Date, deliver to Buyer an
estimated balance sheet of the Company, which shall be reasonably acceptable to Buyer, as of the close of business on the day immediately prior to the
Closing Date, reflecting thereon the Company’s best estimate of all balance sheet items of the Company (the “Estimated Closing Balance Sheet”). The
Estimated Closing Balance Sheet shall be prepared in accordance with GAAP, consistently applied (except no footnotes shall be required), and using the
same GAAP accounting principles, practices, methodologies and policies, that were used to prepare the Base Balance Sheet.

 
(ii)          Following receipt of the Estimated Closing Balance Sheet, the Company shall permit Buyer and its representatives at all

reasonable times and upon reasonable notice to review the Company’s working papers relating to the Estimated Closing Balance Sheet as well as all of the
Company’s accounting books and records relating to the determination of the Estimated Closing Balance Sheet, and the Company shall make reasonably
available its representatives responsible for the preparation of the Estimated Closing Balance Sheet in order to respond to the reasonable inquiries of Buyer.

 
(b)          Preparation of Final Closing Balance Sheet.
 

(i)           As promptly as practicable, but no later than 60 days after the Closing Date, Buyer shall prepare and deliver to the
Securityholders’ Representative a balance sheet of the Company as of the close of business on the day immediately prior to the Closing Date, reflecting
thereon Buyer’s best estimate of the same balance sheet items of the Company as included on the Estimated Closing Balance Sheet but adjusted to take into
account the final balances as of the close of business on the day immediately prior to the Closing Date (the “Closing Balance Sheet”). The Closing Balance
Sheet shall be prepared in accordance with GAAP and using the same GAAP accounting principles, practices, methodologies and policies that were used to
prepare the Estimated Closing Balance Sheet.
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(ii)          Unless the Securityholders’ Representative delivers the Dispute Notice within 30 days after receipt of the Closing Balance

Sheet, such Closing Balance Sheet shall be deemed the “Final Closing Balance Sheet,” shall be binding upon the parties hereto and shall not be subject to
dispute or review. If the Securityholders’ Representative disagrees with the Closing Balance Sheet, the Securityholders’ Representative may, within 30 days
after receipt thereof, notify Buyer in writing (the “Dispute Notice”), which Dispute Notice shall provide reasonable detail of the nature of each disputed item
on the Closing Balance Sheet, including all supporting documentation thereto, and the Securityholders’ Representative shall be deemed to have agreed with
all other items and amounts contained in the Closing Balance Sheet delivered pursuant to this Section 2.7(b). Buyer and the Securityholders’ Representative
shall first use commercially reasonable efforts to resolve such dispute between themselves and, if Buyer and the Securityholders’ Representative are able to
resolve such dispute, the Closing Balance Sheet shall be revised to the extent necessary to reflect such resolution, shall be deemed the “Final Closing
Balance Sheet” and shall be conclusive and binding upon the parties hereto and shall not be subject to dispute or review. If Buyer and the Securityholders’
Representative are unable to resolve the dispute within 15 days after receipt by Buyer of the Dispute Notice, Buyer and the Securityholders’ Representative
shall submit the dispute to an independent accounting firm that has not been engaged by Buyer or Company during the two year period prior to the date of
this Agreement (the “Accountants”). The Accountants shall act as experts and not arbiters and shall determine only those items that remain in dispute on the
Closing Balance Sheet. Promptly, but no later than 30 days after engagement, the Accountants shall deliver a written report to Buyer and the Securityholders’
Representative as to the resolution of the disputed items and the resulting Closing Balance Sheet. The Closing Balance Sheet as determined by the
Accountants shall be deemed the “Final Closing Balance Sheet,” shall be conclusive and binding upon the parties hereto and shall not be subject to dispute
or review. The fees and expenses of the Accountants in connection with the resolution of disputes pursuant to this Section 2.7(b) shall be paid equally by the
Sellers and Buyer. Buyer and the Securityholders’ Representative agree that they will, and agree to cause their respective representatives and independent
accountants to cooperate and assist in the preparation of the Closing Balance Sheet and in the conduct of the audits and reviews referred to in this Section
2.7(b), including, without limitation, the making available to the extent necessary of books, records, work papers and personnel. Securityholders’
Representative shall have access (at reasonable times during normal business hours, on reasonable prior written notice and in a manner so as not to interfere
with the conduct of Parent’s or Buyer’s business operations) to prior officers and employees of the Company for the purpose of preparing, reviewing, and
analyzing the Closing Balance Sheet.
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Section 2.8          Deferred Assets.

 
(a)          Notwithstanding anything to the contrary herein, unless otherwise determined by Buyer, this Agreement shall not constitute an

agreement to assign or transfer any Contract, or any claim, right or benefit arising thereunder or resulting therefrom (any such Contract, claim, right or benefit,
a “Deferred Item”), if an attempted assignment or transfer thereof, without the consent of a third party thereto or of the issuing Governmental Authority, as the
case may be, would constitute a breach thereof or would give the other party thereto a right to cancel or unilaterally amend an Assumed Contract or to adjust
the terms of performance thereof (any such required consent, a “Deferred Consent”). From and after the Closing, Sellers will use commercially reasonable
efforts to obtain such Deferred Consent as soon as practicable after the Closing. Until such Deferred Consent is obtained, Sellers will use commercially
reasonable efforts to provide to Buyer, upon the written request of Buyer, benefits under the Deferred Item to which such Deferred Consent relates (with Buyer
entitled to all the benefits and responsible for all of the related and proportional obligations and Liabilities thereunder that it would have incurred if such
Deferred Item had been transferred at Closing, in each case to the extent Buyer is receiving the benefit of the Deferred Item). In the event that any such
Deferred Consent is not obtained prior to the Closing, then, at Buyer’s request with respect to any particular Deferred Item or group of Deferred Items (and
without imposing any corresponding obligation on Buyer or limiting any other rights Buyer may have hereunder), Buyer and Sellers will enter into such
arrangements (including subleasing or subcontracting if permitted) as Buyer deems reasonably necessary to provide to Buyer the economic and operational
equivalent of obtaining such Deferred Consent and assigning or transferring such Deferred Item, including enforcement for the benefit of Buyer of all claims
or rights arising thereunder on a prompt and punctual basis. Upon receipt of any Deferred Consent after the Closing Date, at Buyer’s request, such Deferred
Item shall be transferred and assigned to Buyer.

 
(b)          Nothing in this Section 2.8 should alter, modify, supersede or otherwise limit any of the representations or warranties of the Sellers

in this Agreement.
 

Section 2.9          Securities Act Compliance.
 

(a)          The shares of Parent Common Stock to be issued pursuant to this Agreement will not be registered under the Securities Act in
reliance on the exemptions from the registration requirements of Section 5 of the Securities Act set forth in Section 4(2) thereof.

 
(b)          The shares of Parent Common Stock to be issued in the Transaction shall be characterized as “restricted securities” for purposes of

Rule 144 under the Securities Act, and each certificate representing any such shares shall, until such time that the shares are not so restricted under the
Securities Act, bear a legend identical or similar in effect to the following legend (together with any other legend or legends required by applicable state
securities laws or otherwise, if any):

 
“THE SHARES REPRESENTED BY THIS CERTIFICATE HAVE NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933, AS
AMENDED (THE “ACT”) AND MAY NOT BE OFFERED, SOLD OR OTHERWISE TRANSFERRED, ASSIGNED, PLEDGED OR
HYPOTHECATED UNLESS REGISTERED UNDER THE ACT OR UNLESS AN EXEMPTION FROM THE REGISTRATION REQUIREMENTS OF
THE ACT IS AVAILABLE.”
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Section 2.10        Withholding. Buyer and the Escrow Agent shall be entitled to deduct and withhold from any consideration payable or otherwise

deliverable pursuant to this Agreement all amounts as may be required to be deducted or withheld therefrom under any applicable Law. To the extent such
amounts are so deducted or withheld, such amounts shall be treated for all purposes under this Agreement as having been paid to the Person to whom such
amounts would otherwise have been paid.

 
Section 2.11        Delivery of Purchased Assets and Related Materials.

 
(a)          At or prior to the Closing, the Sellers will, at their sole cost and expense, in the manner and form, and to the locations, reasonably

specified by Buyer, fully provide and disclose to Buyer all tangible and intangible Purchased Assets and Transferred Technology; provided, however, that all
Software or other digital information included in the Transferred Technology or Purchased Assets, and all other Purchased Assets reasonably capable of
transmission in electronic form, including source code, object code, source documentation, and all other related materials for the Purchased Assets, will be
delivered to Buyer solely by electronic means in a manner specified by Buyer.

 
(b)          At or prior to the Closing, the Sellers will deliver such instruments as are necessary or desirable to document and to transfer title to

the Company Intellectual Property Assets or other intangible assets that are included in the Purchased Assets from each Seller to Buyer.
 
(c)          Following the Closing, if any Assets that constitute Purchased Assets were not transferred to Buyer, the Sellers shall transfer such

Purchased Assets to Buyer or its designee.
 
(d)          Without limiting the terms of Article III, the Sellers will deliver to Buyer fully executed, complete, and accurate originals of all of

the Assumed Contracts (and of all Employee Assignment Agreements to which rights are included within the Purchased Assets), or, to the extent originals are
not available, fully executed, complete, and accurate copies of all of the Assumed Contracts (and of all Employee Assignment Agreements to which rights are
included within the Purchased Assets), including any amendments thereto, waivers thereof, and notices made thereunder. Buyer acknowledges that such
delivery shall be accomplished by providing Buyer access to Company’s records at Company’s facilities following the Closing.

 
(e)          At or prior to the Closing, each of the Buyer and the Sellers shall have duly entered into, and delivered to all other parties thereto,

each Transaction Document to which they are party.
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Section 2.12        Treatment of Company Options and Company Stock Option Plan; Treatment of Company Warrants.

 
 
(a)          Treatment of Company Options. At the Closing, all Company Options that are vested and outstanding immediately prior to the

Closing that have not been exercised (the “Vested Company Options”) will be cancelled in exchange for the right to receive a cash payment determined in
accordance with the methodology described on Schedule 2.6 (such right, with respect to any Company Option, the “Option Termination Liability”), and such
Vested Company Options thereupon shall no longer represent the right to purchase Company Common Stock or any other equity security of the Company,
Parent, Buyer or any other Person or the right to receive any other consideration. Buyer shall assume the obligation to pay the Option Termination Liability,
and at Closing, each holder of a Vested Company Option (each, an “Optionholder”) shall, subject to delivery of an executed acknowledgement, in a form
reasonably satisfactory to Parent that he, she or it has been paid in full for such Vested Company Options, be entitled to receive, and Buyer shall pay to each
such Optionholder, in each case, subject to any adjustments specified on Schedule 2.6 and subject to any applicable withholding Tax, the Option
Termination Liability, if any, without interest. At the Closing, all Company Options will be vested and exercisable.

 
(b)          Termination of Company Stock Option Plan. The Company shall take all necessary steps as may be required to effect the

provisions of Section 2.12(a) and to terminate at the Closing, both the Company Stock Option Plan and any Vested Company Option which has not been
cancelled in exchange for the right to receive a cash payment in accordance with the provisions of Section 2.12(a).

 
(c)          Treatment of Company Compensatory Warrants. At the Closing, all warrants to purchase outstanding capital stock of the Company

set forth on Schedule 2.12 that are vested and outstanding immediately prior to the Closing that have not been exercised (the “Company Compensatory
Warrants”) will be cancelled in exchange for the right to receive a cash payment determined in accordance with the methodology described on Schedule 2.6
(such right with respect to any Company Compensatory Warrants, the “Warrant Termination Liability”), and such Company Compensatory Warrants shall no
longer represent the right to purchase Company Common Stock or any other equity security of the Company, Parent, Buyer, or any other Person or the right
to receive any other consideration. All Company Compensatory Warrants will be vested and exercisable at Closing. Buyer shall assume the obligation to pay
the Warrant Termination Liability, and at Closing, each holder of a Company Compensatory Warrant (each, an “Warrantholder”) shall, subject to delivery of
an executed acknowledgement, in a form reasonably satisfactory to Parent that he, she or it has been paid in full for such Company Compensatory Warrant, be
entitled to receive, and Buyer shall pay to each such Warrantholder, in each case, subject to any adjustments specified on Schedule 2.6 and subject to any
applicable withholding Tax, the Warrant Termination Liability, if any, without interest. At the Closing all warrants to purchase outstanding capital stock of
the Company shall have been exercised, cancelled in exchange for the right to receive a cash payment determined in accordance with the provisions of this
Section 2.12(c) or terminated.

 
ARTICLE III - REPRESENTATIONS AND WARRANTIES OF THE COMPANY

 
Subject to such exceptions as are disclosed in the disclosure schedule dated as of the date hereof and delivered herewith by the Company to Parent

and Buyer (the “Schedules”) corresponding to the applicable section of this Article III (the “Applicable Article III Provision”) (or disclosed in any other
section, subsection or clause of the Schedules; provided, that it is readily apparent on its face, upon a reading of the disclosure without any independent
knowledge on the part of the reader regarding the matter disclosed, that such disclosure is responsive to the Applicable Article III Provision), the Company
hereby represents and warrants to Parent and Buyer as of the date hereof and as of the Closing (or, if made as of a specified date, as of such date) as follows:
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Section 3.1          Existence; Good Standing; Authority.

 
(a)          The Company is a Delaware corporation duly organized, validly existing and in good standing under the laws of the State of

Delaware. The Company has all requisite power and authority to own, operate and/or lease its properties and carry on its business in all material respects as
currently conducted. As of the date of this Agreement, the Company is duly licensed or qualified to do business as a foreign corporation in each jurisdiction
in which the nature of its business or the ownership or leasing of its properties makes such licensure or qualification necessary except where failure to qualify
would not be reasonably likely to have, individually, or in the aggregate a Company Material Adverse Effect. The copies of the Bylaws and the Certificate of
Incorporation, each as in effect as of the date hereof and made available to Parent and Buyer’s counsel, are complete and correct, and no amendments thereto
are pending.

 
(b)          The Company has the power and authority to execute and deliver this Agreement and to perform its obligations hereunder. The

execution and delivery of this Agreement, the performance by the Company of its obligations hereunder and the consummation of the transactions
contemplated hereby have been duly authorized by the Company Board. This Agreement has been duly executed and delivered by the Company and,
assuming the due authorization, execution and delivery of this Agreement by Parent and Buyer, constitutes a legal, valid and binding obligation of the
Company, enforceable against the Company in accordance with its terms, except as such enforceability may be limited by bankruptcy, insolvency,
reorganization, moratorium or similar laws affecting creditors’ rights generally and by general equitable principles (regardless of whether enforcement is
sought in a proceeding at law or in equity).

 
Section 3.2          Capitalization.

 
(a)          The authorized capital stock of the Company consists of 252,151,257 shares, consisting of (i) 155,000,000 shares of Company

Common Stock and (ii) 97,151,257 shares of Company Preferred Stock, of which (A) 19,311,018 shares have been designated Series A Preferred Stock, all of
which are issued and outstanding, (B) 39,689,525 shares have been designated Series A-1 Preferred Stock, all of which are issued and outstanding, and (C)
38,150,714 shares have been designated Series A-2 Preferred Stock, all of which are issued and outstanding. With respect to the authorized Company
Common Stock, (1) 27,709,571 shares are issued and outstanding, (2) 20,067,124 shares are duly reserved for future issuance pursuant to Company Options
outstanding as of this date of this Agreement, and (3) 4,775,067 shares of Company Common Stock and no shares of Company Preferred Stock were owned
beneficially or of record by the Company as treasury stock. Schedule 3.2(a) sets forth the following information: (i) each Stockholder’s name and address (as
listed in the corporate record books of the Company) and (ii) the ledgers for the Company’s outstanding capital stock, which set forth the number and class or
series of shares of Company Capital Stock held by such Person and the respective certificate numbers.
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(b)          Except as set forth on Schedule 3.2, none of the outstanding shares of Company Capital Stock are subject to, nor were they issued

in violation of, any purchase option, call option, right of first refusal, first offer, co-sale or participation, preemptive right, subscription right or any similar
right. Except as set forth in Section 3.2, no shares of voting or non-voting capital stock, other equity interests or other voting securities of the Company are
issued, reserved for issuance or outstanding. All Company Options have been granted under the Company Stock Option Plan. Schedule 3.2(c) sets forth a true
and complete list of all outstanding Company Options and all other options and rights to purchase Company Capital Stock, together with the number of
shares of Company Capital Stock subject to such security, the date of grant or issuance, the exercise price and the expiration date of such security and the
aggregate number of shares of Company Capital Stock subject to such securities and the vesting schedule thereof. All outstanding shares of Company Capital
Stock are validly issued, fully paid, and nonassessable. Except for the Company Capital Stock, there are no bonds, debentures, notes, other Indebtedness or
any other securities of the Company with voting rights (other than the Company Options, convertible into, or exchangeable for, securities with voting rights)
on any matters on which Stockholders may vote. All Company Options will be vested and exercisable at Closing.

 
(c)          Except as described in Sections 3.2(a) and 3.2(b), there are no outstanding securities, options, warrants, calls, rights, convertible or

exchangeable securities or Contracts or obligations of any kind (contingent or otherwise) to which the Company is a party or by which it is bound obligating
the Company, directly or indirectly, to issue, deliver or sell, or cause to be issued, delivered or sold, additional shares of capital stock or other voting
securities of the Company or obligating the Company to issue, grant, extend or enter into any such security, option, warrant, call, right, Contract or
obligation. Except as set forth in the Certificate of Incorporation, there are no outstanding obligations of the Company (contingent or otherwise) to
repurchase, redeem or otherwise acquire, directly or indirectly, any shares of capital stock (or options or warrants to acquire any such shares) of the Company.
There are no stock-appreciation rights, stock-based performance units, “phantom” stock rights or other Contracts or obligations of any character (contingent
or otherwise) pursuant to which any Person is or may be entitled to receive any payment or other value based on the revenues, earnings or financial
performance, stock price performance or other attribute of the Company or its business or assets or calculated in accordance therewith (other than payments or
commissions to sales representatives of the Company based upon revenues generated by them without augmentation as a result of the transactions
contemplated hereby, in each case in the ordinary course of business consistent with past practice) to cause the Company to register its securities or which
otherwise relate to the registration of any securities of the Company. Except as set forth on Section 3.2(c) of the Schedules, there are no voting trusts, proxies
or other Contracts of any character to which the Company or, to the knowledge of the Company, any of the Stockholders is a party or by which any of them is
bound with respect to the issuance, holding, acquisition, voting or disposition of any shares of capital stock or similar interests of the Company.
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Section 3.3          Subsidiaries. Except as set forth in Schedule 3.3, the Company does not own, of record or beneficially, directly or indirectly,

(a) with respect to any corporation, more than 50% of the total voting power of all classes of capital stock entitled to vote in the election of directors thereof
and (b) with respect to any Person other than a corporation, at least a majority of any class of capital stock (however designated) entitled to vote in the
election of the governing body, partners, managers or others that will control the management of such Person. There are no corporations, partnerships, joint
ventures, associations or other entities in which the Company owns, of record or beneficially, any other direct or indirect equity or other interest or right
(contingent or otherwise) to acquire any of the same. The Company is not a member of any partnership nor is the Company a participant in any joint venture
or similar arrangement.

 
Section 3.4          No Conflict; Consents.

 
(a)          The execution and delivery by the Company of this Agreement, and the consummation by the Company of the transactions in

accordance with the terms hereof, do not (i) violate, conflict with, or result in a default (whether after the giving of notice, lapse of time or both) under, or give
rise to a right of termination of, any contract, agreement, permit, license, authorization or obligation to which the Company is a party or by which the
Company or any of its assets are bound, except for any such conflicts, violations, defaults and terminations that would not be reasonably likely to have,
individually or in the aggregate, a Company Material Adverse Effect, (ii) conflict with, or result in, any violation of any provision of the Certificate of
Incorporation or the Bylaws, or (iii) violate or result in a violation of, or constitute a default (whether after the giving of notice, lapse of time or both) under,
any provision of any law, regulation or rule, or any order of, or any restriction imposed by, any court or other governmental agency applicable to the
Company.

 
(b)          Except as set forth in Schedule 3.4, no notice to, declaration or filing with, or consent or approval of any federal, state, local or

foreign government, any governmental, regulatory or administrative authority, agency, bureau or commission or any court, tribunal or judicial or arbitral
body (a “Governmental Authority”) or other third party is required by or with respect to the Company in connection with the execution and delivery by the
Company of this Agreement, and the consummation by the Company of the transactions in accordance with the terms hereof.

 
Section 3.5          Financial Statements.

 
(a)          The Company has made available to Parent and Buyer true and complete copies of the following financial statements, copies of

which are attached hereto as Schedule 3.5 (collectively, the “Financial Statements”):
 

(i)          Audited balance sheet of the Company as of December 31, 2012 and the related audited statements of operations,
stockholders’ equity and cash flows of the Company for the year ended December 31, 2012; and

 
(ii)         Unaudited balance sheet of the Company as of September 30, 2013 (the “Base Balance Sheet”) and the related unaudited

statements of operations, stockholders’ equity and cash flows for the fiscal period then ended; provided, however, that the Base Balance Sheet is subject to
normal year-end adjustments.

 
(b)          The Financial Statements (i) have been prepared in accordance with GAAP consistently applied and (ii) present fairly in all material

respects the financial condition, statements of operations, stockholders’ equity and cash flows of the Company as of the dates and for the periods indicated
therein.
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(c)          The Company maintains accurate books and records reflecting its assets and liabilities and maintain proper and adequate internal

control over financial reporting sufficient to provide reasonable assurance (i) that transactions are executed and access to assets is permitted only in
accordance with management’s general or specific authorization; (ii) that transactions are recorded as necessary to permit preparation of financial statements
in conformity with GAAP, consistently applied, and to maintain asset accountability; (iii) regarding prevention or timely detection of the unauthorized
acquisition, use or disposition of the Company’s assets; (iv) that the recorded accountability for Company assets is compared with the existing Company
assets at reasonable intervals and appropriate action is taken with respect to any difference; and (v) that accounts, notes and other receivables and inventory
were recorded accurately, and proper and adequate procedures are implemented to effect the collection thereof on a current and timely basis.

 
(d)          The Company is neither a party to, nor has any commitment to become a party to, any joint venture, off balance sheet partnership

or any similar Contract (including any Contract or arrangement relating to any transaction or relationship between or among the Company, on the one hand,
and any unconsolidated affiliate, including any structured finance, special purpose or limited purpose entity or person, on the other hand or any “off balance
sheet arrangements” (as defined in Item 303(a) of Regulation S-K under the Exchange Act), where the result, purpose or intended effect of such Contract is to
avoid disclosure of any material transaction involving, or material liabilities of, the Company’s financial statements.

 
(e)          The Company and each of its Subsidiaries are in compliance with the requirements of the Financial Accounting Standards Board

Interpretation No. 48 (“FIN 48”), and their Tax accrual workpapers explain and support all amounts provided and positions taken by the Company and any of
its Subsidiaries with respect to FIN 48.
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Section 3.6          Absence of Certain Changes. Except as set forth on Schedule 3.6 and in the ordinary course of business consistent with past

practices, from the date of the Base Balance Sheet to the date of this Agreement, there has not been (a) any change in the business, assets, liabilities, condition
(financial or otherwise), or results of operations of the Company, except such changes that have not had or would not be reasonably likely to have,
individually or in the aggregate, a Company Material Adverse Effect, (b) any declaration, setting aside or payment of any dividend on, or other distribution
(whether in cash, capital stock or property) in respect of, any Company Capital Stock or any purchase, redemption or other acquisition of any Company
Capital Stock or any other securities of the Company or any options, warrants, calls or rights to acquire any such capital stock or other securities, (c) any split,
combination or reclassification of any Company Capital Stock or any issuance or the authorization of any other securities in respect of, in lieu of or in
substitution for capital stock or other securities of the Company, (d) any granting by the Company of (i) any loan or increase in compensation, perquisites or
benefits or any bonus or award or (ii) any payment by the Company of any bonus, in each case to any current or former member of the Company Board,
officer, employee, contractor or consultant of the Company, (e) any granting by the Company to any current or former member of the Company Board, officer,
employee, contractor or consultant of the Company of any increase in severance, termination, change in control or similar compensation or benefits, (f) any
entry by the Company into any amendment of or modification to or agreement to amend or modify (or announcement of an intention to amend or modify) or
termination of (i) any employment, deferred compensation, severance, change in control, termination, employee benefit, loan, indemnification, retention,
equity repurchase, equity option, consulting or similar agreement, commitment or obligation between the Company, on the one hand, and any current or
former member of the Company Board or any current or former officer, employee, contractor or consultant of the Company, on the other hand, (ii) any
agreement between the Company, on the one hand, and any current or former member of the Company Board or any current or former officer, employee,
contractor or consultant of the Company, on the other hand, the benefits of which are contingent, or the terms of which are altered, upon the occurrence of
transactions involving the Company of the nature contemplated by this Agreement or (iii) any trust or insurance contract or other agreement to fund or
otherwise secure payment of any compensation or benefit to be provided to any current or former member of the Company Board or any current or former
officer, employee, contractor or consultant of the Company, (g) any amendment to or modification of or agreement to amend or modify (or announcement of
an intention to amend or modify) the Company Stock Option Plan or any of the awards granted thereunder, including with respect to vesting acceleration of
any such awards, (h) any other granting by the Company of any awards or rights under the Company Stock Option Plan or any other equity incentive plan,
(i) any damage, destruction or loss, whether or not covered by insurance, that individually or in the aggregate could reasonably be expected to have a
Company Material Adverse Effect, (j) any change in financial or tax accounting methods, principles or practices by the Company, except insofar as may have
been required by a change in GAAP or applicable Law, (k) any tax election that individually or in the aggregate could reasonably be expected to have a
Company Material Adverse Effect or any tax attributes of the Company or any settlement or compromise of any income tax liability, (l) any revaluation by
the Company of any of its respective assets or (m) any licensing or other agreement with regard to the acquisition or disposition of any Company Intellectual
Property Assets or rights thereto.

 
Section 3.7          No Undisclosed Liabilities. Neither the Company nor any of its Subsidiaries has any liability or obligation, whether accrued,

absolute, contingent, matured, unmatured or otherwise (whether or not required to be reflected in financial statements in accordance with GAAP), except (a)
liabilities which have been reflected in the Company’s balance sheet as of the Balance Sheet Date (to the extent of such reflection), or (b) liabilities for trade
payables or third party payables incurred in the ordinary course of business consistent with past practice.

 
Section 3.8          Litigation. There is, and in the last three (3) years there has been, no litigation, action, suit, proceeding, claim, arbitration or

investigation pending or, to the Company’s knowledge, threatened against the Company, any of its properties or any of its employees in their capacity as
such, and the Company has not received any cease and desist letters in the last three (3) years. No Governmental Authority has at any time in writing
challenged or questioned the legal right of the Company to conduct its operations as presently or previously conducted and, none of the Company or its
properties is subject to any outstanding writ, order, judgment, injunction or decree of any Governmental Authority.
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Section 3.9          Taxes.

 
(a)          Each of the Company and its Subsidiaries has duly and timely filed all Tax Returns that they were required to file under applicable

laws and regulations. All such Tax Returns were true, correct and complete in all respects and were prepared in substantial compliance with all applicable
laws and regulations. All Taxes due and owing by the Company or any its Subsidiaries (whether or not shown on any Tax Return) have been timely paid.
Neither the Company nor any of its Subsidiaries currently is the beneficiary of any extension of time within which to file any Tax Return. No claim has ever
been made by an authority in a jurisdiction where the Company or any of its Subsidiaries does not file Tax Returns that the Company or any of its
Subsidiaries is or may be subject to taxation by that jurisdiction. There are no Liens for Taxes (other than Taxes not yet due and payable) upon any of the
assets of the Company or any of its Subsidiaries.

 
(b)         Each of the Company and its Subsidiaries have, within the time and manner prescribed by Law, withheld and paid all Taxes

required to have been withheld and paid in connection with any amounts paid or owing to any employee, independent contractor, creditor, stockholder, or
other third party, and all Forms W-2 and 1099 required with respect thereto have been properly completed and filed.

 
(c)         No U.S. federal, state, local, or foreign Tax audits or administrative or judicial Tax proceedings are pending or being conducted with

respect to the Company or any of its Subsidiaries. Neither the Company nor any of its Subsidiaries has any knowledge of or has received from any U.S.
federal, state, local, or foreign taxing authority (including jurisdictions where the Company or its Subsidiaries have not filed Tax Returns) any (i) notice
indicating an intent to open an audit or other review, (ii) request for information related to Tax matters, or (iii) notice of deficiency or proposed adjustment for
any amount of Tax proposed, asserted, or assessed by any taxing authority against the Company or any of its Subsidiaries. The Company has delivered or
provided access to Parent and Buyer correct and complete copies of all U.S. federal, state, local and non-U.S. income Tax Returns, examination reports, and
statements of deficiencies assessed against or agreed to by the Company or any of its Subsidiaries in connection with any taxable periods since inception.

 
(d)         Neither the Company nor any of its Subsidiaries has waived any statute of limitations in respect of Taxes or agreed to any extension

of time with respect to a Tax assessment or deficiency.
 
(e)         Each of the Company and its Subsidiaries have disclosed on their federal income Tax Returns all positions taken therein that could

give rise to a substantial understatement of federal income Tax within the meaning of Section 6662 of the Code. Neither the Company nor any of its
Subsidiaries is a party to or bound by any Tax allocation or sharing agreement.

 
(f)          Neither the Company nor any of its Subsidiaries is or has been a party to any ‘‘reportable transaction,’’ as defined in

Section 6707A(c)(1) of the Code and Section 1.6011-4(b) of the Treasury Regulations.
 
(g)         Neither the Company nor any of its Subsidiaries is a party to any agreement, contract, arrangement or plan that has resulted or could

result, separately or in the aggregate, in the payment of any “excess parachute payment” within the meaning of Section 280G of the Code (or any
corresponding provision of U.S. state, local, or foreign Tax law).
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(h)         With respect to the Company and each of its Subsidiaries, (i) no awards granted under the Company Stock Option Plan are, or have

been, subject to Section 409A of the Code, (ii) no payment to be made under any Company Employee Program is, or will be, subject to the penalties of
Section 409A of the Code, (iii) no Company Employee Program or other contract between the Company or any of its Subsidiaries and any “service provider”
(as such term is defined in Section 409A of the Code and the Treasury Regulations and IRS guidance thereunder) provides for the deferral of compensation
subject to Section 409A and (iv) the execution and delivery of this Agreement and the consummation of the transactions contemplated hereby will not (either
alone or upon the occurrence of any additional or subsequent events) constitute an event under any Company Employee Program or other contract that will
or may result in any payment of deferred compensation subject to Section 409A of the Code. The Company has complied, and each Company Employee
Program is in compliance, with Section 409A of the Code including without limitation the reporting and wage withholding requirements as mandated by IRS
Notice 2006-100. The per share exercise price of each Company Option is not less than the fair market value of a share of Company Common Stock on the
date of grant of such Company Option (and as of each later modification thereof within the meaning of Section 409A of the Code) determined in a manner
consistent with Section 409A of the Code.

 
(i)          Neither the Company nor any of its Subsidiaries is party to any Tax sharing agreements or similar agreements with respect to or

involving the Company or any of its Subsidiaries. Neither the Company nor any of its Subsidiaries has entered into a “closing agreement” as described in
Section 7121 of the Code (or any corresponding or similar provision of state, local, or non-U.S. income Tax law).

 
(j)          Neither the Company nor any of its Subsidiaries is subject to Tax in any country other than the United States.
 

Section 3.10       Employee Benefit Plans.
 
(a)         Schedule 3.10 sets forth a true, complete and correct list of every Employee Program that is maintained by the Company or any

ERISA Affiliate or with respect to which the Company or any ERISA Affiliate has or may have any liability (the “Company Employee Programs”).
 
(b)         True, complete and correct copies of the following documents, with respect to each Company Employee Program, where applicable,

have previously been delivered to Parent and Buyer: (i) all documents embodying or governing such Company Employee Program and any funding medium
for the Company Employee Program; (ii) the most recent IRS determination or opinion letter; (iii) the most recently filed IRS Form 5500; (iv) the most recent
actuarial valuation report; (v) the most recent summary plan description (or other descriptions provided to employees) and all modifications thereto; and
(vi) all non-routine correspondence to and from any state or federal agency.
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(c)         Each Company Employee Program that is intended to qualify under Section 401(a) or 501(c)(9) of the Code is so qualified and has

received a favorable determination or approval letter from the IRS with respect to such qualification, or may rely on an opinion letter issued by the IRS with
respect to a prototype plan adopted in accordance with the requirements for such reliance, or has time remaining for application to the IRS for a determination
of the qualified status of such Company Employee Program for any period for which such Company Employee Program would not otherwise be covered by
an IRS determination and no event or omission has occurred that would cause any Company Employee Program to lose such qualification.

 
(d)         (i) Each Company Employee Program is, and has been operated in compliance with applicable laws and regulations and is and has

been administered in accordance with applicable laws and regulations and with its terms. (ii) No litigation or governmental administrative proceeding, audit
or other proceeding (other than those relating to routine claims for benefits) is pending or, to the knowledge of the Company, threatened with respect to any
Company Employee Program or any fiduciary or service provider thereof, and there is no reasonable basis for any such litigation or proceeding. (iii) All
payments and/or contributions required to have been made with respect to all Company Employee Programs either have been made or have been accrued in
accordance with the terms of the applicable Company Employee Program and applicable law.

 
(e)         No Company Employee Program is a single employer pension plan (within the meaning of Section 4001(a)(15) of ERISA) for which

the Company or any ERISA Affiliate could incur liability under Section 4063 or 4064 of ERISA or a plan maintained by more than one employer as
described in Section 413(c) of the Code.

 
(f)          Neither the Company nor any ERISA Affiliate has ever maintained or contributed to any Company Employee Program that is or was

subject to Title IV of ERISA, Section 412 of the Code, Section 302 of ERISA or is a Multiemployer Plan and neither the Company nor any ERISA Affiliate
has incurred any liability under Title IV of ERISA that has not been paid in full.

 
(g)         None of the Company Employee Programs provides health care or any other non-pension benefits to any employees after their

employment is terminated (other than as required by Part 6 of Subtitle B of Title I of ERISA or similar state law) and the Company has never promised to
provide such post-termination benefits.

 
(h)         (i) Each Company Employee Program may be amended, terminated, or otherwise modified by the Company to the greatest extent

permitted by applicable law, including the elimination of any and all future benefit accruals thereunder and no employee communications or provision of
any Company Employee Program has failed to effectively reserve the right of the Company or the ERISA Affiliate to so amend, terminate or otherwise modify
such Company Employee Program. (ii) Neither the Company nor any of its ERISA Affiliates has announced its intention to modify or terminate any
Company Employee Program or adopt any arrangement or program which, once established, would come within the definition of a Company Employee
Program. (iii) Each asset held under each Company Employee Program may be liquidated or terminated without the imposition of any redemption fee,
surrender charge or comparable liability.
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(i)          No Company Employee Program is subject to the laws of any jurisdiction outside the United States.
 
(j)          Neither the execution and delivery of this Agreement nor the consummation of the transactions contemplated hereby could (either

alone or in conjunction with any other event) (i) result in, or cause the accelerated vesting payment, funding or delivery of, or increase the amount or value
of, any payment or benefit to any Employee, officer, director or other service provider of the Company or any of its ERISA Affiliates; (ii) limit the right of the
Company or any of its ERISA Affiliates to amend, merge, terminate or receive a reversion of assets from any Company Employee Program or related trust; or
(iii) result in a requirement to pay any tax “gross-up” or similar “make-whole” payments to any Employee, director or consultant of the Company or an
ERISA Affiliate

 
(k)         For purposes of this Agreement:
 

(i)           “Employee Program” means (A) an employee benefit plan within the meaning of Section 3(3) of ERISA whether or not
subject to ERISA; (B) stock option plans, stock purchase plans, bonus or incentive award plans, severance pay plans, programs or arrangements, deferred
compensation arrangements or agreements, employment agreements, change in control agreements, executive compensation plans, programs, agreements or
arrangements, change in control plans, programs or arrangements, supplemental income arrangements, vacation plans, and all other employee benefit plans,
agreements, and arrangements, not described in (A) above; and (C) plans or arrangements providing compensation to employee and non-employee directors.
In the case of a Company Employee Program funded through a trust described in Section 401(a) of the Code or an organization described in Section 501(c)(9)
of the Code, or any other funding vehicle, each reference to such Employee Program shall include a reference to such trust, organization or other vehicle.

 
(ii)          “ERISA” means the Employee Retirement Income Security Act of 1974, as amended.
 
(iii)         An entity “maintains” an Employee Program if such entity sponsors, contributes to, or provides benefits under or through

such Employee Program, or has any obligation to contribute to or provide benefits under or through such Employee Program, or if such Employee Program
provides benefits to or otherwise covers current or former employee, officer or director of such entity (or their spouses, dependents, or beneficiaries).

 
(iv)         An entity is an “ERISA Affiliate” of the Company if it would have ever been considered a single employer with the

Company under ERISA Section 4001(b) or part of the same “controlled group” as the Company for purposes of ERISA Section 302(d)(8)(c).
 
(v)         “Multiemployer Plan” means an employee pension or welfare benefit plan to which more than one unaffiliated employer

contributes and which is maintained pursuant to one or more collective bargaining agreements.
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Section 3.11        Real and Personal Property.

 
(a)          The Company does not own any real property.
 
(b)          Schedule 3.11 sets forth a list of all real property leased by the Company (the “Leased Real Property”). True and complete copies of

all leases relating to Leased Real Property identified on Schedule 3.11 (the “Leases”) have been delivered to Parent and Buyer. With respect to each Lease
listed on Schedule 3.11:

 
(i)           the Company has a valid and enforceable leasehold interest to the leasehold estate in the Leased Real Property granted to

the Company pursuant to each pertinent Lease, subject to applicable bankruptcy, insolvency, moratorium or other similar laws relating to creditors’ rights
and general principles of equity;

 
(ii)          each of said Leases has been duly authorized and executed by the Company and is in full force and effect;
 
(iii)         to the Company’s knowledge, the Company is not in default under any of said Leases, nor, to the Company’s knowledge,

has any event occurred which, with notice or the passage of time, or both, would give rise to such a default by the Company; and
 
(iv)         the Company has not assigned, transferred, conveyed, mortgaged, deeded in trust or encumbered any interest in any Lease.
 

(c)          Except as set forth on Schedule 3.11 or as specifically disclosed in the Base Balance Sheet or the footnotes to the reviewed
Financial Statements, and except with respect to leased personal property, the Company has good title to all of its tangible personal property and assets
shown on the Base Balance Sheet or acquired after the date of the Base Balance Sheet, free and clear of any Liens, except for (i) assets which have been
disposed of since the date of the Base Balance Sheet in the ordinary course of business, (ii) Taxes, fees, assessments or other governmental charges which are
not delinquent or remain payable without penalty and (iii) Liens of record or imperfections of title which are not, individually or in the aggregate, material in
character, amount or extent and which do not materially detract from the value or materially interfere with the present or presently contemplated use of the
assets subject thereto or affected thereby.

 
Section 3.12        Labor and Employment Matters.

 
(a)          Schedule 3.12 of the Schedules identifies, with respect to each of calendar years 2012 and 2011, (i) all directors and officers of the

Company as of the date of this Agreement and their respective titles, (ii) all employees and consultants currently employed or engaged by the Company and
(iii) for each individual identified in clause (i) or (ii), such Person’s Form W-2 or 1099 compensation for 2012, year-to-date compensation, annual base
compensation, bonus opportunity, exempt or non-exempt classification, whether classified as a consultant or employee, job title and date of hire or
commencement of engagement (provided that the Company shall furnish an updated schedule with respect to clauses (ii) and (iii) for new hires and
terminations after the date hereof in updated Schedules 3.12(a)(ii) and 3.12(a)(iii), as of the Closing Date). Schedule 3.12(a) sets forth a true, complete and
accurate list of all accrued vacation time for all employees of the Company as of the Closing and the value of all such accrued vacation time based on each
such employees’ compensation level in effect as of the Closing.
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(b)          Except as set forth on Schedule 3.12(b), there are no employment, consulting, collective bargaining, severance pay, continuation

pay, termination or indemnification agreements or other similar Contracts of any nature (whether in writing or not) between the Company, on the one hand,
and any current or former Stockholder, Affiliate, officer, director, employee, consultant, labor organization or other representative of any of the Company’s
employees, on the other hand, nor is any such Contract presently being negotiated or contemplated.

 
(c)          The Company is not delinquent in payments to any of its employees, consultants or independent contractors for any wages,

salaries, commissions, bonuses, benefits, contributions or other compensation for any services or otherwise arising under any policy, practice, Contract, plan,
program or Law. The Company is not liable for any severance pay or other payments to any employee, consultant or independent contractor or former
employee, consultant or independent contractor arising from the termination of employment or other service relationships, nor will the Company have any
liability under any benefit or severance policy, practice, Contract, plan, program or Law which exists or arises, or may be deemed to exist or arise, as a result
of or in connection with the transactions contemplated hereunder or as a result of the termination by the Company of any Persons employed by or under
contract with the Company on or prior to the Closing. None of the Company’s employment policies or practices are currently being audited or, to the
knowledge of the Company, investigated by any Governmental Authority or Court. There is no pending or, to the knowledge of the Company, threatened
claim, unfair labor practice charge or other charge or inquiry against the Company brought by or on behalf of any current, prospective or former employee,
consultant, independent contractor, retiree, labor organization or other representative of the Company’s employee or other individual or any Governmental
Authority with respect to employment practices, nor is there or has there been any audit or investigation related to the Company’s classification of exempt
employees, independent contractors and consultants. The Company has, at all times, properly classified its employees as exempt or non-exempt in
accordance with the Fair Labor Standards Act of 1938, as amended (the “Fair Labor Standards Act”), and relevant state Law, and has properly classified its
consultants and independent contractors in accordance with applicable Laws and for purposes of all employee benefit plans and perquisites. All employees
have received all legally required meal breaks and rest periods.
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(d)          (i) There are no material controversies pending or, to the knowledge of the Company, threatened, between the Company and any of

its employees, consultants or independent contractors; (ii) the Company is not a party to any collective bargaining agreement or other labor union Contract
applicable to Persons employed by the Company nor are there any activities or proceedings of any labor union to organize any such employees, consultants
or independent contractors of the Company; (iii) there have been no strikes, slowdowns, work stoppages, disputes, lockouts or threats thereof by or with
respect to any employees, independent contractors or consultants of the Company; and (iv) there are no employment-related grievances or any internal
investigation of any complaints of employment Law violations pending or, to the knowledge of the Company, threatened. There are no pending workers’
compensation claims regarding any employee of the Company. The Company is not a party to, or otherwise bound by, any consent decree with, or citation or
other Order by, any Governmental Authority relating to employees or employment practices. The Company is in material compliance with all applicable
Laws, Contracts and policies relating to employment, employment practices, wages, hours and terms and conditions of employment, including without
limitation, the Fair Labor Standards Act, Title VII of the Civil Rights Act of 1964, as amended, the Equal Pay Act of 1967, as amended, the Age
Discrimination in Employment Act of 1967, as amended, the Americans with Disabilities Act, as amended, the Immigration Reform Control Act of 1986, the
obligations of WARN (and any similar state or local statute, rule or regulation), all other notification and bargaining obligations arising under any collective
bargaining agreement, by Law or otherwise, and the related rules and regulations adopted by those federal and state agencies responsible for the
administration of such Laws. The Company has not effectuated, and this Transaction will not effectuate, a “plant closing, “business closing” or “mass layoff”
(as those terms are defined in WARN or similar Laws) affecting in whole or in part any site of employment, facility, operating unit or employee of the
Company without complying with all provisions of WARN or similar Laws or implemented any early retirement, separation or window program, nor has the
Company planned or announced any such action or program for the future. During the ninety (90)-day period preceding the date hereof, no employee of the
Company has suffered an “employment loss” with respect to the Company as that term is defined in WARN or similar Laws.

 
(e)          Neither the Company nor, to the knowledge of the Company, any of the Company’s employees, consultants or independent

contractors is obligated under any Contract (including licenses, covenants or commitments of any nature) or subject to any judgment, decree or Order of any
Court or Governmental Authority that would interfere with the use of such Person’s best efforts to promote the interests of the Company or that would conflict
with the Company’s business as conducted and as proposed to be conducted.

 
(f)          Except as set forth in Schedule 3.12, no employee of the Company has provided any notice to the Company of his or her intent, or

to the knowledge of the Company, has any present intent, to terminate his or her employment with the Company.
 
(g)          All of the Company’s employees are “at will” employees, and, to the knowledge of the Company, there is no circumstance that

could give rise to a valid claim by a current or former employee, independent contractor or consultant of the Company for compensation on termination of
employment or that cause or notice was required to terminate employment.

 
(h)          Each of the Company’s employees is currently devoting substantially all of his or her business time to the conduct of the business

of the Company.
 
Section 3.13         Material Contracts.
 
(a)          Schedule 3.13 sets forth (with specific reference to the subsection to which it primarily relates) each of the following Contracts to

which the Company is a party or bound or to which any of its properties or assets are subject (the “Material Contracts”):
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(i)           each employment Contract that is (A) of a nature for which the Company has a standard form agreement but that deviates

(except with respect to salary payable thereunder) from such form agreement (it being understood that the description of such employment Contract in
Schedule 3.13 sets forth in reasonable detail a description of such deviations) or (B) not terminable at will by the Company both without any penalty and
without any obligation of the Company to pay severance or other amounts (other than accrued base salary, accrued bonuses, accrued commissions, accrued
vacation pay, accrued floating holidays and legally mandated benefits);

 
(ii)          (A) each employee collective bargaining agreement or other Contract with any labor union or similar organization,

(B) each plan, program or Contract that provides for the payment of bonus, severance, termination or similar type of compensation or benefits related to a
corporate transaction involving a change in control of the Company or upon the termination or resignation of any participant and (C) each plan, program or
Contract that provides for medical or life insurance benefits for former participants or for current participants upon their retirement from, or termination of
employment with, the Company (other than health coverage continuation provided under the Consolidated Omnibus Budget Reconciliation Act of 1985, as
amended);

 
(iii)         each Contract pursuant to which the Company has agreed not to compete with any person or to engage in any activity or

business, or pursuant to which any benefit is required to be given or lost as a result of so competing or engaging;
 
(iv)         each Contract which provides for “exclusivity” or any similar requirement in favor of any person other than the Company,

or each Contract under which the Company is restricted in any respect in the distribution, licensing, marketing, purchasing, development or manufacturing of
its respective products or services;

 
(v)          each Contract with (A) any Stockholder of the Company, (B) any other affiliate of the Company or (C) any current or, to

the knowledge of the Company, former member of the Company Board, officer or employee of any affiliate of the Company (other than employment
Contracts referred to in clause (ii) above or Contracts referred to in clause (iii) above);

 
(vi)         each Contract under which the Company has agreed to indemnify any Person;
 
(vii)        each Contract that requires consent, approval or waiver of, or notice to, a third party in the event of or with respect to the

Transaction or the transactions contemplated by this Agreement, including in order to avoid termination of or loss of a benefit under any such Contract;
 
(viii )      each Contract providing for future performance by the Company in consideration of amounts previously paid to the

Company, or which has resulted or will result in deferred revenue under GAAP;
 
(ix)         each Contract providing for future performance by the Company with less than the standard or usual Company charges to

be due for such performance;
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(x)          each Contract containing (whether in the Contract itself or by operation of Law) any provisions (A) dealing with a

“change of control” or similar event with respect to the Company, (B) prohibiting or imposing any restrictions on the assignment of all or any portion thereof
by the Company to any other person (without regard to any exception permitting assignments to affiliates), (C) having the effect of providing that the
consummation of any of the transactions contemplated by this Agreement or compliance by the Company with the provisions of this Agreement (alone or in
combination with any other event) or the execution, delivery or effectiveness of this Agreement (alone or in combination with any other event) will conflict
with, result in a violation or breach of, or constitute a default under (with or without notice or lapse of time or both), such Contract or give rise under such
Contract to any right of, or result in, a termination, right of first refusal, amendment, revocation, cancelation or acceleration, or loss of benefit, or the creation
of any Lien in or upon any of the properties or assets of the Company or of Parent or Buyer or to any increased, guaranteed, accelerated or additional rights or
entitlements of any person or (D) having the effect of providing that the consummation of any of the transactions contemplated by this Agreement (alone or
in combination with any other event) or the execution, delivery or effectiveness of this Agreement (alone or in combination with any other event) or will
require that a third party be provided with access to source code or that any source code be released from escrow and provided to any third party;

 
(xi)         each Contract providing for payments of royalties, franchise fees, commissions, other license fees or other transactional

fees to third parties;
 
(xii)        each Contract granting a third party any license to Company Intellectual Property Assets that is not limited to the internal

use of such third party;
 
(xiii)       each Contract pursuant to which the Company has been granted any license to Company Intellectual Property Assets;
 
(xiv)       each Contract granting the other party to such Contract or a third party “most favored nation” or similar status;
 
(xv)        each Contract that guarantees or warrants that any of the products or services of the Company is fit for any particular

purpose or that guarantees a result or commits to performance levels;
 
(xvi)       each Contract providing for any license or franchise granted by the Company pursuant to which the Company has agreed

to provide any third party with access to source code or to provide for source code to be put in escrow or to refrain from granting license or franchise rights to
any other person;

 
(xvii)      each Contract containing any “non-solicitation,” “no hire” or similar provision;
 
(xviii)     each Contract providing for monetary liquidated damages (but not including other kinds of provisions that provide for

limiting the maximum amounts payable or for refunds of amounts in the event of a breach or a termination of a Contract);
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(xix)        each Contract entered into by the Company in the last five years in connection with the settlement or other resolution of

any litigation, action suit, proceeding, claim arbitration or investigation;
 
(xx)         each Contract (A) between the Company and any of the 10 largest customers of the Company (determined on the basis of

revenues received by the Company in the most recent 12-month period ended prior to the date of this Agreement) and (B) listed on Schedule 3.13(a) as
relating to this Section 3.13(a)(xx) (the “Major Customers”);

 
(xxi)        each Contract entered into by the Company a substantial purpose of which is providing confidential treatment by the

Company of third-party information which, to the knowledge of the Company, contains restrictions on the Company’s use of such third-party information;
 
(xxii)       each Contract with any independent contractor of the Company;
 
(xxiii)      each Contract in writing not containing a waiver of incidental, consequential, punitive, indirect and special damages in

favor of the Company (and its assignees) in all circumstances; and
 
(xxiv)     each Contract which (A) has future sums due from, or provides for future performance by, any party thereto and is not

terminable by the Company without cost or penalty upon notice of less than 30 days, other than such Contracts entailing past or reasonably expected future
amounts less than $25,000 in the aggregate, or (B) is otherwise material to the business of the Company, taken as a whole, as presently conducted or as
currently proposed by the Company to be conducted without giving effect to the Transaction.

 
Each Material Contract, including any and all supplements and amendments thereto, is in full force and effect and is a valid and binding agreement of the
Company and, to the knowledge of the Company, of each other party thereto, enforceable against the Company and, to the knowledge of the Company,
against the other party or parties thereto, in each case, in accordance with its terms, subject to bankruptcy, insolvency or similar laws affecting applicable
creditor’s rights generally and to general principles of equity. The Company has performed or is performing all material obligations required to be performed
by it under its Material Contracts and is not (with or without notice or lapse of time or both) in breach or default thereunder, and, to the knowledge of the
Company, no other party to any of its Material Contracts is (with or without notice or lapse of time, or both) in breach or default thereunder. The Company
knows of no circumstances that are reasonably likely to occur that could reasonably be expected to have a material adverse effect on the ability of the
Company or the applicable Subsidiary to perform its obligations under any Material Contract.
 

(b)          The Company has delivered to Parent and Buyer complete and correct copies of all Material Contracts, and no Material Contract
has been modified, rescinded or terminated after being delivered or made available, as applicable, to Parent and Buyer. The Company has disclosed to Parent
and Buyer the material terms and status of all proposals that, if accepted, would constitute a Contract with any Major Customer. None of the Major Customers
has terminated, failed to renew or requested any amendment to any of its Contracts or any of its existing relationships with the Company.
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(c)          Each Contract between the Company, on the one hand, and any affiliate of the Company, on the other hand, was entered into in the

ordinary course of business, is consistent with past practice and is on an arm’s-length basis.
 

Section 3.14        Intellectual Property.
 
(a)          Schedule 3.14(a) contains a complete and accurate list of all (i) Company Patents and pending patent applications, Company

Marks, and Company Copyrights, (ii) Products, (iii) Licenses In (other than commercial off the shelf software licensed for a total cost of less than $2,000), and
(iv) Licenses Out. In the case of any licenses, sublicenses or other agreements disclosed pursuant to the foregoing clauses (iii) or (iv), Schedule 3.14(a) also
sets forth whether each such license, sublicense or other agreement is exclusive or non-exclusive.

 
(b)         Except as set forth on Schedule 3.14(b):
 

(i)           With respect to the Company Intellectual Property Assets (A) purported to be owned by the Company, the Company
exclusively owns such Company Intellectual Property Assets and, without payment to a third party, possesses adequate and enforceable rights to such
Intellectual Property Assets and (B) licensed to the Company by a third party (other than commercial off the shelf software licensed for a total cost of less than
$2,000), such Intellectual Property Assets are the subject of a written license or other written agreement; in the case of the foregoing clauses (A) and (B)
above, free and clear of all Liens;

 
(ii)          all Company Intellectual Property Assets owned by or exclusively licensed to the Company that have been issued by, or

registered with, or are the subject of an application filed with, as applicable, the U.S. Patent and Trademark Office, the U.S. Copyright Office or any similar
office or agency anywhere in the world are currently in compliance with formal legal requirements (including without limitation, as applicable, payment of
filing, examination and maintenance fees, inventor declarations, proofs of working or use, timely post-registration filing of affidavits of use and
incontestability, and renewal applications), and, to the knowledge of the Company, all Company Intellectual Property Assets owned by or exclusively
licensed to the Company are valid and enforceable;

 
(iii)         none of the Company Intellectual Property Assets owned by or exclusively licensed to the Company that has been issued

by, or registered with or are the subject of an application filed with, as applicable, the U.S. Patent and Trademark Office, the U.S. Copyright Office or in any
similar office or agency anywhere in the world is subject to any actions or maintenance fees or taxes falling due within 90 days after the Closing Date;

 
(iv)         no Company Patent has been or is now involved in any interference, reissue, re-examination or opposition proceeding; to

the knowledge of the Company, there are no Patents of any third party that potentially interfere with a Company Patent; all Products made, used or sold under
the Company Patents have been marked with the proper patent notice;
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(v)          there are no pending or, to the knowledge of the Company, threatened lawsuits against the Company or any of its

employees alleging that the operation of the Business or any activity by the Company, or manufacture, sale, offer for sale, importation, and/or use of any
Product, either as currently conducted or as currently planned to be conducted, infringes or violates (or in the past infringed or violated) the rights of others in
or to any Intellectual Property Assets (“Third Party IP Assets”) or constitutes a misappropriation of (or in the past constituted a misappropriation of) any
subject matter of any Intellectual Property Assets of any person or entity or that any of the Company Intellectual Property Assets is invalid or unenforceable;

 
(vi)         neither the operation of the Business, nor any activity by the Company, nor manufacture, use, importation, offer for sale

and/or sale of any Product, either as currently conducted or as currently planned to be conducted, constitutes a misappropriation of (or in the past constituted
a misappropriation of) any subject matter of any Third Party IP Asset or infringes or violates (or in the past infringed or violated) any Third Party IP Asset;

 
(vii)        (A) the Company has not entered into any agreement to indemnify any other person against any claim of infringement or

misappropriation of any Intellectual Property Assets other than through its standard form of customer agreement which has been made available to Parent and
Buyer; (B) there are no settlements, covenants not to sue, consents, judgments, or orders or similar obligations to which the Company is a party that:
(x) restrict the Company’s rights to use any Intellectual Property Asset(s), (y) restrict the Business, in order to accommodate a third party’s Intellectual
Property Assets, or (z) permit third parties to use any Company Intellectual Property Assets(s); (C) to the knowledge of the Company, there are no settlements,
covenants not to sue, consents, judgments, or orders or similar obligations to which the Company is not a party that: (x) restrict the Company’s rights to use
any Intellectual Property Asset(s), (y) restrict the Business, in order to accommodate a third party’s Intellectual Property Assets, or (z) permit third parties to
use any Company Intellectual Property Assets(s);

 
(viii)      all former and current employees, consultants and contractors of the Company have executed written instruments with the

Company that assign to the Company all rights, title and interest in and to any and all (A) inventions, improvements, discoveries, writings and other works of
authorship, and information relating to the Business or any of the products or services being researched, developed, manufactured or sold by the Company or
that may be used with any such products or services and (B) Intellectual Property Assets relating thereto; in each case where a Company Patent is held by the
Company by assignment, the assignment has been duly recorded with the U.S. Patent and Trademark Office and all similar offices and agencies anywhere in
the world in which foreign counterparts are registered or issued;

 
(ix)         (A) there is no, nor has there been any, infringement or violation by any person or entity of any of the Company

Intellectual Property Assets or the Company’s rights therein or thereto and (B) there is no, nor has there been any, misappropriation by any person or entity of
any of the Company Intellectual Property Assets or the subject matter thereof;
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(x)          the Company has taken all reasonable security measures to protect the secrecy, confidentiality and value of all Company

Trade Secrets, including, without limitation, requiring each Company employee and consultant and any other person with access to Company Trade Secrets
to execute a binding confidentiality agreement, copies or forms of which have been provided to Parent and Buyer and, to the Company’s knowledge, there
has not been any breach by any party to such confidentiality agreements;

 
(xi)         (A) the Company has not granted, directly or indirectly, any current or contingent rights, licenses or interests in or to the

source code of any of the Products, and (B) since the Company and/or its contractors developed the source code of each Product, the Company has not
provided or disclosed the source code of such Product to any person or entity;

 
(xii)        each Product performs in accordance with its documented specifications and as the Company has warranted to its

customers;
 
(xiii)       the Products do not contain any “viruses,” “worms,” “time-bombs,” “key-locks,” or any other devices that could disrupt

or interfere with the operation of the Products or equipment upon which the Products operate, or the integrity of the data, information or signals the Products
produce;

 
(xiv)       (A) none of the Products contain, incorporate, link or call to or otherwise use any software (in source or object code form)

licensed from another party under a license commonly referred to as an open source, free software, copyleft or community source code license (including but
not limited to any library or code licensed under the GNU General Public License, GNU Lesser General Public License, Apache Software License, or any other
similar license) (“Open Source Materials”), and (B) the incorporation, linking, calling or other use in or by any such Product of any such Open Source
Materials listed on Schedule 3.14 does not obligate the Company to disclose, make available, offer or deliver any portion of the source code of any Product
or component thereof to any third party other than the software listed on Schedule 3.14; and

 
(xv)        following the Closing, Buyer will have the same rights and privileges in the Company Intellectual Property Assets as the

Company had in the Company Intellectual Property Assets immediately prior to the Closing.
 

Section 3.15        Environmental Matters.
 
(a)          The Company is in material compliance with all Environmental Laws applicable to its operation and use of the Leased Real

Property.
 
(b)          The Company has not generated, transported, treated, stored, or disposed of any Hazardous Material, except in material compliance

with all applicable Environmental Laws, and, as of the date of this Agreement, there has been no Release or threat of Release of any Hazardous Material by
the Company at or on the Leased Real Property that requires reporting, investigation or remediation by the Company pursuant to any Environmental Law.

 
(c)          The Company has not (i) received notice under the citizen suit provisions of any Environmental Law; (ii) received any written

request for information, notice, demand letter, administrative inquiry or written complaint or claim under any Environmental Law; (iii) been subject to or, to
the Company’s knowledge, threatened with, any governmental or citizen enforcement action with respect to any Environmental Law or (iv) received written
notice of or otherwise have knowledge of any unsatisfied liability under any Environmental Law.
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(d)          To the Company’s knowledge, there are no underground storage tanks, landfills, current or former waste disposal areas or

polychlorinated biphenyls at or on the Leased Real Property that require reporting, investigation, cleanup, remediation or any other type of response action
by the Company pursuant to any Environmental Law.

 
Section 3.16        No Brokers. The Company has not entered into any contract, arrangement or understanding with any Person or firm that may result

in the obligation of the Company, any Seller, Parent or Buyer to pay any finder’s fees, brokerage or agent’s commissions or other like payments in connection
with the negotiations leading to this Agreement or consummation of the Transaction.

 
Section 3.17        Compliance with Laws. The Company has not received any notice of any default or violation of any law, statute, ordinance,

regulation, rule, order, judgment or decree applicable to the Company or by which any property or asset of the Company is bound, and the Company is not,
and in the last three (3) years there has not been, in default or violation of any such law, statute, ordinance, regulation, rule, order, judgment or decree.

 
Section 3.18        Licenses and Permits. Schedule 3.18 sets forth a true, complete and correct list of all material licenses, permits, approvals,

authorizations, registrations and certifications of any Governmental Authority, which have been issued to the Company and are currently in effect (the
“Company Licenses”). Each Company License is valid and in full force and effect. There is no investigation or proceeding pending or, to the knowledge of
the Company, threatened in writing that could result in the termination, revocation, suspension or restriction of any Company License or the imposition of
any fine, penalty or other sanctions for violation of any legal or regulatory requirements relating to any Company License. Except as set forth in
Schedule 3.18, none of the Company Licenses shall be affected in any material respect by the consummation of the transactions contemplated hereby.

 
Section 3.19        Records.

 
(a)          (i) The minutes and other similar records of meetings or consent actions of the Stockholders and the Company Board (and

committees thereof) provided or made available by the Company to Parent and Buyer contain all records of meetings and consent actions taken in lieu
thereof by such Stockholders and the Company Board (and committees thereof), and show all corporate actions taken by such Stockholders and such
members of the Company Board, and any committees thereof, for the Company and (ii) the share transfer records of the Company provided or otherwise made
available to Parent and Buyer reflect all issuances, transfers of record and redemptions of capital stock or other securities of the Company.

 
(b)          The books, records and accounts of the Company are stated in reasonable detail and are accurate and complete in all material

respects and have been maintained in accordance with good business practices on a basis consistent with prior years.
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Section 3.20        Affiliated Transactions. Except as set forth on Schedule 3.20, no Stockholder, officer, member of the Company Board, employee or

Affiliate of the Company or any entity in which any such Person or individual owns any beneficial equity interest (other than beneficial ownership of less
than 5% of the outstanding equity interest in a publicly held entity) has been involved in any business arrangement or relationship with the Company or is a
party to any agreement, contract or arrangement with the Company or which pertains to the business of the Company or owns or has any interest in any asset,
tangible or intangible, used by the Company.

 
Section 3.21        Voting Requirements. The Company Board has, either by written consent or at a meeting duly called and held prior to the

execution of each Transaction Document to which the Company is a party, (a) unanimously approved and declared advisable this Agreement and each other
Transaction Document to which the Company is a party, (b) resolved to recommend and has recommended the approval and adoption of this Agreement and
the Transaction to the Stockholders and (c) directed that this Agreement and the Transaction be submitted to the holders of Company Capital Stock for their
approval and adoption. The affirmative vote of (1) holders of a majority of all the outstanding shares of Company Common Stock and Company Preferred
Stock, voting together as a single class and (2) holders of a majority of the then outstanding shares of Company Preferred Stock (such votes referred to
collectively as the “Requisite Stockholder Approval”) are the only votes or approvals of the holders of Company Capital Stock or of any other security of the
Company necessary to approve, authorize and adopt this Agreement and the Transaction and, subject to fulfillment of the conditions set forth in Article VII,
to consummate the Transaction. After receipt of the Requisite Stockholder Approval, which will occur promptly after the execution and delivery of this
Agreement, the Transaction and this Agreement will be duly and validly adopted and approved, and no further vote or approval on the part of any holder of
Company Capital Stock or of any other security of the Company will be required to approve or adopt this Agreement and the Transaction or, subject to the
fulfillment of the conditions set forth in Article VII, to consummate the Transaction.

 
Section 3.22        Title to Assets and Properties.

 
(a)          The Company has a valid leasehold or possessory interest in all Purchased Assets leased by it, and sole ownership of, and good and

sole title to, all other Purchased Assets, and upon the consummation of the transactions contemplated hereby, Buyer will acquire sole ownership of (and in
the case of any leased Purchased Assets, valid leasehold interests in) all of the Purchased Assets, free and clear of all Liens. All of the Purchased Assets of the
Company are free and clear of any Lien, except for (i) statutory, mechanics’, materialmens’, workmens’ landlords’ and other like Liens arising out of
operation of Law with respect to a Liability incurred in the ordinary course of business and which is not delinquent and is not material, (ii) Liens reflected in
the Base Balance Sheet, (iii) Liens for Taxes not yet due and payable or that are being contested in good faith by appropriate proceedings, and (iv) Liens
described on Schedule 3.22. There are no breaches or defaults under, and no events or circumstances have occurred which, with or without notice or lapse of
time or both, would constitute a breach of or a default under, any instrument, agreement or other document that creates, evidences or constitutes any Lien or
that evidences, secures or governs the terms of any indebtedness or obligation secured by any Lien (any such instrument, agreement or other document is
referred to herein as a “Lien Instrument”). The sale of the Purchased Assets by the Company to Buyer will not: (i) constitute a breach or a default under any
Lien Instrument; (ii) permit (with or without notice, lapse of time or both), cause or result in (A) the acceleration of any indebtedness or other obligation
evidenced, secured or governed by a Lien Instrument, or (B) the foreclosure or other enforcement of any Lien; (iii) permit or cause the terms of any Lien
Instrument to be renegotiated; or (iv) require the consent of any party to or holder of a Lien Instrument or of any third party.
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(b)          The Purchased Assets to be transferred to Buyer at the Closing constitute all of the Assets (tangible and intangible, including

Intellectual Property Assets) that are used in, held for use in, or necessary for or related to the conduct of the Business as such Business has been conducted
and as such Business is currently contemplated to be conducted, and such Purchased Assets to be transferred to Buyer at the Closing are adequate and
sufficient to enable Buyer to conduct the Business (including the use, operation, design, marketing, promotion, modification, development, licensing,
distribution, delivery, provision, operation, support, administration, maintenance, and other exploitation of the Products and performance of services in the
conduct of the Business (including Products and Technology currently under development)) and to own, use, and operate, design, market, promote, modify,
license, distribute, deliver, provide, support, administer, maintain, and otherwise exploit the Purchased Assets in a manner consistent with, and in
substantially the same manner as, the conduct of the Business and the ownership, use and operation, design, marketing, promotion, modification,
modification, licensing, delivery, provision, support, administration, maintenance, and other exploitation of the Purchased Assets on the date of this
Agreement and during the twelve (12) months prior to the date hereof. No licenses or consents from, or payments to, any other person are or will be necessary
for Buyer to use any of the Purchased Assets in the same manner in which such Purchased Assets are currently used in the conduct of the Business prior to the
Closing or to otherwise operate the Business in the manner in which the Business is currently conducted.

 
(c)          Other than the Contracts set forth on Schedule 3.22, the Assumed Contracts listed on Schedule 2.1(e) are all of the Contracts by or

between the Company and/or any of its subsidiaries or Affiliates, on the one hand, and any third Person, on the other hand, under which such Contracts, or
any Assets obtained thereunder, are used in, held for, related to, or necessary for the conduct of the Business.

 
(d)          All tangible Assets and properties which are part of the Purchased Assets are in good operating condition, regular and proper repair,

and are usable in the ordinary course of business.
 

Section 3.23        Insurance. Schedule 3.23 sets forth a complete and correct list and description of all policies of fire, liability, product liability,
workmen’s compensation, and health insurance presently in effect with respect to the Company’s business, complete and correct copies of which have been
delivered to Parent and Buyer. All such policies are valid, outstanding and enforceable policies (subject to bankruptcy, insolvency, or similar laws affecting
applicable creditors’ rights generally and to general principles of equity) and provide insurance coverage for the properties, assets and operations of the
Company, of the kinds, in the amounts and against the risks required to comply with applicable Law. The Company has not been refused any insurance with
respect to any aspect of the operations of its business, nor has its coverage been limited by any insurance carrier to which it has applied for insurance or with
which it has carried insurance. No notice of cancelation or termination has been received with respect to any such policy. The activities and operations of the
Company have been conducted in a manner so as to conform in all material respects to all applicable provisions of such insurance policies.
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Section 3.24        Change of Control Payments. Schedule 3.24 sets forth each plan, agreement or arrangement pursuant to which any amounts may

become payable (whether currently or in the future or in connection with a termination of employment or cessation of a service relationship) to current or
former officers or employees of or consultants to the Company or any current or former members of the Company Board as a result of or in connection with
the Transaction or any of the other transactions contemplated by this Agreement as well as the amounts payable under each such plan, agreement or
arrangement.

 
Section 3.25        Significant Customers and Suppliers. Schedule 3.25 identifies each customer that for the fiscal year ended December 31, 2012 and

for the nine-month period ended September 30, 2013 represented at least 5% of total revenues of the Company for such year or period, as applicable, and in
the case of each such customer, indicates the amount of earned revenue recognized in accordance with GAAP by the Company from such customer for such
year or period, as applicable. Except as indicated in Schedule 3.25, no customer or supplier which represented at least 5% of total revenues of the Company
during the period covered by the Financial Statements or which has been significant to the Company thereafter, has, to the Company’s knowledge,
terminated or materially reduced or threatened to terminate or materially reduce its purchases from or provision of products or services to the Company.

 
Section 3.26        Bank Accounts. Schedule 3.26 sets forth the names and locations of all banks, trust companies, savings and loan associations and

other financial institutions at which the Company or any subsidiary of the Company maintains accounts of any nature, the names of all persons authorized to
draw thereon, make withdrawals therefrom or have access thereto and the numbers of all such accounts.

 
Section 3.27        No Restrictions on the Transaction; Takeover Statutes. The Company has taken all action required to be taken by it in order to

exempt this Agreement, the Transaction and the transactions contemplated hereby and thereby (and this Agreement, the Transaction and the transactions
contemplated hereby and thereby are exempt) from, any “fair price,” “moratorium,” “control share,” “affiliate transaction,” “business combination” or other
applicable takeover Laws or Regulations of any state, local, foreign, municipality or other jurisdiction, including Section 203 of the DGCL (collectively,
“Takeover Statutes”). The provisions of Section 203 of the DGCL do not apply to the Transaction.

 
Section 3.28        Certain Business Activities. Neither the Company nor any subsidiary thereof nor, to the Company’s knowledge, any director,

officer, employee, consultant or agent acting on behalf of the Company or any subsidiary thereof has (a) used any funds for unlawful contributions, gifts,
entertainment or other unlawful payments relating to political activity, (b) made any unlawful payment to any foreign or domestic government official or
employee or any foreign or domestic political party, campaign or candidate for political office or violated any provision of the U.S. Foreign Corrupt Practices
Act of 1977, as amended, (c) consummated any transaction, made any payment, entered into any Contract or arrangement or taken any other action in
violation of Section 1128B(b) of the U.S. Social Security Act, as amended, or (d) made any other similar unlawful payment under any similar foreign Laws.
To the knowledge of the Company, no officer or director of the Company and its subsidiaries thereof is a foreign or domestic government official or
employee or a candidate for any foreign or domestic political office.
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Section 3.29        Restrictions on Business Activities. There is no agreement (non-competition or otherwise), commitment, judgment, injunction,

order or decree to which the Company is a party or otherwise binding upon the Company which has had or could be reasonably expected to have the effect of
prohibiting or impairing any business practice of the Company, any acquisition of property (tangible or intangible) by the Company or the conduct of
business by the Company, or otherwise limiting the freedom of the Company to engage in any line of business or to compete with any Person. Without
limiting the foregoing, the Company has not (a) entered into any agreement under which the Company is restricted from selling, licensing, manufacturing or
otherwise distributing its technology or products or from providing services to customers, potential customers or any class of customers, in any geographic
area, during any period of time or in any segment of the market or (b) granted any Person exclusive rights to sell, license, manufacture or otherwise distribute
any of its technology or products in any geographic area or with respect to any customers or potential customers or any class of customers during any period
of time or in any segment of the market.

 
Section 3.30        Solvency.

 
(a)          The Company is not now Insolvent and will not be rendered Insolvent by any of the transactions contemplated by this Agreement.
 
(b)          Immediately after giving effect to the consummation of the transactions contemplated by this Agreement: (i) the Company will be

able to pay its Liabilities as they become due in the ordinary course of business; (ii) the Company will have assets (calculated at fair market value) that
exceed its Liabilities; and (iii) taking into account all pending and threatened litigation, the Company does not reasonably anticipate that judgments against
it in actions for money damages will be rendered at a time when, or in amounts such that, the Company will be unable to satisfy any such judgments promptly
in accordance with their terms (taking into account all other obligations of the Company and the maximum probable amount of such judgments in any such
actions and the earliest reasonable time at which such judgments might be rendered). The cash available to the Company, after taking into account all other
anticipated uses of the cash, will be sufficient to pay all such debts and judgments promptly in accordance with their terms.

 
Section 3.31        Securities Laws Matters. The Company is acquiring the Parent Stock Amount for the Company’s own account and for the purpose

of investment and not with a view to distribution or resale thereof.  The Company understands and acknowledges that it may not distribute all or any portion
of the Parent Stock Amount except in accordance with (a) the terms of this Agreement and (b) applicable securities laws.  The Company acknowledges that it
is able to bear the economic risk of an investment in the Parent Stock Amount and has such knowledge and experience in financial or business matters that it
is capable of evaluating the merits and risks of the Parent Stock Amount.
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Section 3.32        Disclosure; Information Supplied. No representation or warranty contained in this Agreement, and no statement contained in any

document, certificate or schedule furnished or to be furnished to Parent and Buyer or any of its representatives pursuant to this Agreement, contains any
untrue statement of a material fact, or omits or will omit to state any material fact required to be stated therein or necessary in order to make the statements
herein or therein, in light of the circumstances under which it was or will be made, not misleading.

 
ARTICLE IV - REPRESENTATIONS AND WARRANTIES OF PARENT AND BUYER

 
Subject to such exceptions as are disclosed in any Parent SEC Document and publicly available on the SEC’s Electronic Data-Gathering, Analysis,

and Retrieval system (“EDGAR”) (excluding any disclosures set forth in any section of any Parent SEC Document entitled “Risk Factors” or “Forward-
Looking Statements”), Parent and Buyer hereby represent and warrant to the Company as of the date hereof and as of the Closing (or, if made as of a specified
date, as of such date) as follows:

 
Section 4.1          Organization. Parent is a corporation duly incorporated, validly existing and in good standing under the laws of the State of

Delaware and has all requisite power and authority to own, operate, lease and encumber its properties and to carry on its business as currently conducted.
Buyer is a limited liability company duly organized, validly existing and in good standing under the laws of the State of Delaware and has all requisite power
and authority to own, operate, lease and encumber its properties and to carry on its business as currently conducted.

 
Section 4.2          Authorization; Validity of Agreement; Necessary Action. Each of Parent and Buyer has all requisite power and authority to execute

and deliver this Agreement and to perform its obligations hereunder. The execution and delivery of this Agreement and the performance by Parent and Buyer
of their respective obligations under this Agreement and the consummation of the transactions contemplated hereby have been duly authorized by all
necessary action by the board of directors of Parent and the sole member of Buyer, respectively, and no other action on the part of Parent and Buyer is
necessary to authorize the execution and delivery by Parent and Buyer, respectively, of this Agreement and the consummation of the transactions
contemplated hereby. This Agreement has been duly executed and delivered by Parent and Buyer and, assuming due and valid authorization, execution and
delivery hereof by the Company, constitutes a legal, valid and binding obligation of Parent and Buyer, enforceable against Parent and Buyer in accordance
with its terms, except as such enforceability may be limited by bankruptcy, insolvency, reorganization, moratorium or similar laws affecting creditors’ rights
generally and by general equitable principles (regardless of whether enforcement is sought in a proceeding at law or in equity).
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Section 4.3          No Conflict; Consents.

 
(a)          The consummation by Parent and Buyer of the transactions in accordance with the terms of this Agreement do not (i) violate,

conflict with or result in a default (whether after the giving of notice, lapse of time or both) under, or give rise to a right of termination of, any contract,
agreement, permit, license, authorization or obligation to which Parent or Buyer is a party or by which Parent, Buyer or any of their respective assets are
bound, except for any such conflicts, defaults, violations, terminations and any waivers if not obtained that would not be reasonably likely to have,
individually or in the aggregate, a Parent Material Adverse Effect, (ii) conflict with, or result in, any violation of any provision of the certificate of
incorporation, bylaws or other organizational documents of Parent or Buyer, or (iii) violate or result in a violation of, or constitute a default (whether after the
giving of notice, lapse of time or both) under, any provision of any law, regulation or rule, or any order of, or any restriction imposed by, any court or other
governmental agency applicable to Parent or Buyer.

 
(b)          No notice to, declaration or filing with, or consent or approval of any Governmental Authority or other third party is required by or

with respect to Parent or Buyer in connection with the execution and delivery by Parent and Buyer of this Agreement, and the consummation by Parent and
Buyer of the transactions in accordance with the terms hereof, except for any consents, approvals, notices, or declarations or filings, which if not obtained or
made, would not be reasonably likely to have, individually or in the aggregate, a Parent Material Adverse Effect.

 
Section 4.4          Parent Capitalization.

 
(a)          As of October 31, 2013, the authorized capital of Parent consists of 100,000,000 shares of Parent Common Stock, of which

28,771,497 shares are issued and outstanding, and 5,000,000 shares of Parent preferred stock, none of which are issued and outstanding. The rights,
preferences, privileges and restrictions of the capital stock of Parent are as stated in Parent’s certificate of incorporation.

 
(b)          As of October 31, 2013, (i) 3,457,779 shares of Parent Common Stock are reserved for issuance under Parent’s 2012 Stock Incentive

Plan, of which 2,224,358 shares are subject to outstanding options and restricted stock units, and (ii) 2,243,147 shares of Parent Common Stock are issuable
upon the exercise of outstanding options under Parent’s Amended and Restated 2004 Stock Option and Incentive Plan (clauses (i) and (ii), collectively, the
“Parent Options”).

 
(c)          Except for the Parent Options, as of October 31, 2013: (i) there are no other existing options, warrants, calls, rights (including

conversion rights, preemptive rights, co-sale rights, rights of first refusal or other similar rights) or agreements to which Parent is a party requiring the
issuance, sale or transfer by Parent of any additional shares of capital stock or other equity securities of Parent or other securities convertible into,
exchangeable for or evidencing the right to subscribe for or purchase shares of capital stock of Parent or other equity securities of Parent; and (ii) there are no
outstanding stock appreciation, phantom stock, profit participation or similar rights issued by or through Parent with respect to Parent.

 
(d)          All shares of Parent Common Stock have been duly authorized and validly issued, and are fully paid and nonassessable and have

been issued and granted in all material respects in compliance with all applicable securities laws.  All shares of Parent Common Stock which may be issued
pursuant to the Transaction, when issued in accordance with the terms hereof, will be voting stock that is duly authorized, validly issued, fully paid and
nonassessable, free and clear of any Liens created by Parent (including restrictions on rights of disposition other than restrictions created under applicable
securities laws) and not subject to any preemptive rights created by statute, the certificate of incorporation or By-laws of Parent or any Contract to which
Parent is a party or by which it is bound.
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Section 4.5          Brokers. No broker, finder or investment banker is entitled to any brokerage, finder’s or other fee or commission from the Company

in connection with the Transaction based upon arrangements made by or on behalf of Parent, Buyer or their respective Affiliates.
 

Section 4.6          Litigation. There is no litigation, action, suit, proceeding, claim, arbitration or investigation pending or, to the actual knowledge of
the senior management of Parent or Buyer, threatened in writing, against Parent or Buyer, respectively, and neither Parent nor Buyer is subject to any
outstanding order, writ, judgment, injunction or decree of any Governmental Authority that, in either case, would be reasonably likely, individually or in the
aggregate, to (a) prevent or materially delay the consummation of the Transaction; (b) otherwise prevent or materially delay performance by Parent or Buyer
of any of their respective material obligations under this Agreement; or (c) have a Parent Material Adverse Effect.

 
Section 4.7          Financing. Buyer has sufficient currently-available funds on hand (including, for these purposes, funds that currently may be drawn

down under existing lines of credit), and will have at all times prior to the Closing sufficient currently-available funds on hand, to consummate the
Transaction, including, without limitation, to (a) pay the Company Transaction Expenses and amounts set forth on Schedule 2.6 at Closing and (b) pay all
outstanding fees and expenses of Buyer in connection with the Transaction.

 
Section 4.8          SEC Documents; Financial Statements. Parent has timely filed or furnished all Parent SEC Documents since December 31, 2011. 

Parent has delivered or made available to the Company (including through EDGAR) accurate and complete copies of the Parent SEC Documents and of all
comment letters received by Parent from the Staff of the SEC since the end of Parent’s most recent fiscal year and all responses to such comment letters by or
on behalf of Parent.  No subsidiary of Parent is required to file with or furnish to the SEC any forms, reports, schedules, statements or other documents.  As of
their respective filing dates, each Parent SEC Document and all Parent SEC Documents filed after the date hereof but before the Closing complied, or, if filed
after the date hereof, will comply, in all material respects with the requirements of the Exchange Act or the Securities Act, as applicable, and the rules and
regulations of the SEC thereunder, and none of the Parent SEC Documents, as of their respective filing dates, contained any untrue statement of a material
fact or omitted to state a material fact required to be stated therein or necessary to make the statements made therein, in light of the circumstances under
which they were made, not misleading, except to the extent corrected by a Parent SEC Document filed subsequently. The financial statements of Parent,
including the notes thereto, included in the Parent SEC Documents (the “Parent Financial Statements”) comply as to form in all material respects with the
published rules and regulations of the SEC with respect thereto, have been prepared in accordance with GAAP consistently applied and Regulation S-X of the
SEC (except as may be indicated in the notes thereto or, in the case of unaudited financial statements, as permitted by Form 10-Q under the Exchange Act)
and present fairly, in all material respects, the consolidated financial position of Parent and its consolidated subsidiaries at the dates thereof and the
consolidated results of its operations, changes in shareholders’ equity and cash flows for the periods then ended (subject, in the case of unaudited financial
statements, to normal year-end adjustments). There has been no change in Parent’s accounting policies except as described in the notes to the Parent
Financial Statements
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Section 4.9          No Material Change. Except as expressly contemplated by this Agreement, between the date of Parent’s most recent quarterly report

on Form 10-Q required to be filed with the SEC and the date hereof, there has not been (a) any fact, event, change, development, circumstance or effect that
has had or could reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse Effect; or (b) any loss or damage (whether or not
covered by insurance) to any of the assets or properties of Parent, Buyer or their respective subsidiaries, which materially affects or impairs the ability of
Parent, Buyer, and their respective subsidiaries, taken as a whole, to conduct their business as described in Parent SEC Documents.

 
Section 4.10        NASDAQ Listing. The Parent Stock Amount will be listed for trading on the NASDAQ Global Market.

 
Section 4.11        No Audit or Investigation. Neither Parent nor Buyer is or has been the target or subject of any audit, inspection, inquiry,

investigation, survey, or other form of review by the SEC or the IRS relating to any actual or alleged improper activity on the part of any of Parent, Buyer,
their subsidiaries or any of their respective officers or directors, that, in each case, would be reasonably likely, individually or in the aggregate, to (a) prevent
or materially delay the consummation of the Transaction; (b) otherwise prevent or materially delay performance by Parent or Buyer of any of their respective
material obligations under this Agreement; or (c) have a Parent Material Adverse Effect. To the knowledge of Parent or Buyer, no such reviews are pending,
and none are threatened.

 
ARTICLE V - CONDUCT OF BUSINESS PRIOR TO CLOSING

 
Section 5.1          Conduct of Business Prior to Closing. Except as expressly provided or permitted herein, as set forth in Schedule 5.1 or as consented

to in writing by Buyer, during the period commencing on the date of this Agreement and ending at the Closing or such earlier date as this Agreement may be
terminated in accordance with its terms (such period is referred to as the “Pre-Closing Period”), the Company shall use commercially reasonable efforts to
(a) act and carry on its business in the ordinary course of business consistent with past practice, (b) maintain and preserve its business organization, assets and
properties, and (c) continue to perform in all material respects under existing material contracts in effect on the date hereof (for the respective terms provided
in such contracts). Without limiting the generality of the foregoing, except as expressly provided or permitted herein or as set forth in Schedule 5.1, during
the Pre-Closing Period, the Company shall not, directly or indirectly, other than in the ordinary course of business, do any of the following without the prior
written consent of Buyer:

 
(a)          (i) declare, set aside or pay any dividends on, or make any other distributions (whether in cash, securities or other property) in

respect of, any of its capital stock, (ii) split, combine or reclassify any of its capital stock or issue or authorize the issuance of any other securities in respect of,
in lieu of or in substitution for its capital stock or any of its other securities, or (iii) purchase, redeem or otherwise acquire any of its capital stock or any
securities or obligations convertible into or exchangeable for any of its capital stock or any other of its securities or any rights, warrants or options to acquire
any such capital stock or other securities, except, in the case of this clause (iii), for the acquisition of Company Common Stock from former employees,
members of the Company Board and consultants in accordance with agreements providing for the repurchase of Company Common Stock in connection with
any termination of services to the Company;
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(b)          authorize for issuance, issue or sell or agree or commit to issue or sell (whether through the issuance or granting of options,

warrants, commitments, subscriptions, rights to purchase or otherwise) any capital stock of any class or any other securities or equity equivalents, other than
the conversion of Company Options into Company Common Stock upon the termination of the Company Stock Option Plan in connection with this
Agreement;

 
(c)          amend or modify or agree to amend or modify (or announcement of an intention to amend or modify) the Company Stock Option

Plan or any of the awards granted thereunder, including with respect to vesting acceleration of any such awards;
 
(d)          make any change to the Certificate of Incorporation or Bylaws or change the authorized capital stock of the Company;
 
(e)           (i) incur any Indebtedness or guarantee any such indebtedness of another Person, (ii) issue or sell any debt securities or warrants or

other rights to acquire any debt securities of the Company, guarantee any debt securities of another Person, enter into any “keep well” or other agreement to
maintain any financial statement condition of another Person or enter into any arrangement having the economic effect of any of the foregoing, (iii) make any
loans, advances or capital contributions to, or investment in, any other Person, other than the Company, or (iv) mortgage, pledge or otherwise encumber any
material assets, or create or suffer any material lien thereupon, except, in each case, in the ordinary course of business and consistent with prior practices;

 
(f)           materially change accounting policies or procedures, except as required by law or by GAAP;
 
(g)          adopt, enter into or materially amend any Company Employee Program or any individual employment, consulting, retention,

change in control, bonus or severance agreement;
 
(h)          increase the rates of direct compensation or bonus compensation payable or to become payable to any officer, employee, agent or

consultant of the Company, except in accordance with the existing terms of contracts entered into prior to the date of this Agreement or for annual increases
of salaries in the ordinary course of business not to exceed $10,000 in the aggregate;

 
(i)           make any material acquisition or capital expenditure in excess of $25,000 in the aggregate for the Company, taken as a whole,

other than in the ordinary course of business or as provided for in the Company’s annual budget;
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(j)           sell, lease, license, pledge or otherwise dispose of or encumber any material properties or material assets of the Company other than

in the ordinary course of business and consistent with prior practices;
 
(k)          except to the extent subject to reserves reflected on the Base Balance Sheet or the footnotes to the reviewed Financial Statements in

accordance with GAAP, in the ordinary course of business or as specifically provided in this Agreement, enter into, materially modify, materially amend or
terminate any Material Contract or agreement to which the Company is party, or knowingly waive, release or assign any material rights or material claims
(including any material write-off or other material compromise of any accounts receivable of the Company);

 
(l)           settle or compromise any litigation or other disputes (whether or not commenced prior to the date of this Agreement) other than

settlements or compromises for litigation or other disputes where the amount paid in settlement or compromise does not exceed $25,000 in the aggregate, for
all such litigation or other disputes;

 
(m)         renew or extend the term of any Contract; or
 
(n)          enter into any executory agreement, commitment or undertaking to do any of the activities prohibited by the foregoing provisions.
 

Notwithstanding the foregoing, nothing contained in this Agreement shall give Parent or Buyer, directly or indirectly, the right to control or direct
the operations of the Company prior to the Closing.

 
ARTICLE VI - ADDITIONAL AGREEMENTS

 
Section 6.1          Stockholders Consent. The Company shall use its commercially reasonable efforts to obtain, as promptly as practicable from and

after the execution of this Agreement, the Requisite Stockholder Approval in accordance with applicable law, the Certificate of Incorporation and the
Bylaws.

 
Section 6.2          Access to Information; Confidentiality.

 
(a)          Without undue disruption of its business, during the Pre-Closing Period, the Company shall, and shall cause each of its officers,

employees and agents to, give Parent, Buyer and their respective representatives reasonable access upon reasonable notice and during times mutually
convenient to Parent and Buyer, on the one hand, and senior management of the Company, on the other hand, to the facilities, properties, employees, books
and records of the Company as from time to time may be reasonably requested.

 
(b)          Any such investigation by Parent and Buyer shall not unreasonably interfere with any of the businesses or operations of the

Company. Parent and Buyer shall not, during the Pre-Closing Period, have any contact whatsoever with respect to the Company or with respect to the
transactions contemplated by this Agreement with any partner, lender, lessor, vendor, customer, supplier, employee or consultant of the Company, except in
consultation with the Company and then only with the express prior approval of the Company, which approval shall not be unreasonably withheld. All
requests by Parent and Buyer for access or information shall be submitted or directed exclusively to an individual or individuals to be designated by the
Company.
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(c)          Parent and Buyer shall keep all information obtained pursuant to this Section 6.2 confidential in accordance with the terms of the

Mutual Confidentiality Agreement, dated as of October 1, 2013 (the “Confidentiality Agreement”), by and between Parent and the Company; provided,
however, that notwithstanding anything to the contrary in the Confidentiality Agreement, Parent, Buyer and the Company may issue press release(s) or make
other public announcements in accordance with Section 6.4.

 
Section 6.3          Regulatory and Other Authorizations; Consents.

 
(a)          The Company, Parent and Buyer shall use commercially reasonable efforts to obtain the authorizations, consents, orders and

approvals necessary for their execution and delivery of, and the performance of their obligations pursuant to, this Agreement.
 
(b)          The Company, Parent and Buyer shall furnish to each other all information required for any application or other filing under the

rules and regulations of any applicable Law in connection with the transactions contemplated by this Agreement.
 
(c)          Parent and Buyer shall use commercially reasonable efforts to assist the Company in obtaining the consents of third parties to

complete the transactions contemplated by this Agreement, including (i) providing to such third parties such financial statements and other financial
information as such third parties may reasonably request, (ii) agreeing to commercially reasonable adjustments to the terms of the agreements with such third
parties; provided that no party hereto shall be required to agree to any material increase in the amount payable or material decrease in the amount owed with
respect thereto; and (iii) executing agreements to effect the assumption of such agreements on or before the Closing Date.

 
Section 6.4          Public Announcements. The Company, Parent and Buyer shall not make, or cause to be made by any of each party’s Affiliates, any

press release, public announcement or other communication to any Person who is not a party in respect of this Agreement or any of the transactions
contemplated hereby without prior written consent of Parent, unless otherwise required by Law. The parties agree that the initial press release to be issued
with respect to the transactions contemplated by this Agreement shall be in the form heretofore agreed to by the parties. Notwithstanding the foregoing,
Parent, Buyer and their respective Affiliates shall not be bound by the provisions of this Section 6.4 following the Closing Date.

 
Section 6.5          No Solicitations.

 
(a)          During the Pre-Closing Period, neither the Company nor the Stockholders shall, directly or indirectly, initiate, solicit or encourage

any inquiries or the making or implementation of any proposal or offer with respect to a merger, acquisition or similar transaction involving the purchase of
the Company, all or substantially all of the Company’s assets or the Company Capital Stock (an “Alternative Transaction”).

 

 



Asset Purchase Agreement and Plan of Reorganization – Page 50

 
(b)          During the Pre-Closing Period, neither the Company nor the Stockholders will, and the Company will not permit any of the

members of the Company Board or any of its officers, employees, advisors, representatives or agents to, directly or indirectly, (i) discuss, negotiate, undertake,
authorize, recommend, propose or enter into, either as the proposed surviving, merged, acquiring or acquired corporation, any Alternative Transaction other
than the transactions contemplated by this Agreement (an “Acquisition Transaction”), (ii) facilitate, encourage, solicit or initiate discussions, negotiations or
submissions of proposals or offers in respect of an Acquisition Transaction, (iii) furnish or cause to be furnished, to any Person or entity, any information
concerning the business, operations, properties or assets of the Company in connection with an Acquisition Transaction, or (iv) otherwise cooperate in any
way with, or assist or participate in, facilitate or encourage, any effort or attempt by any other Person or entity to do or seek any of the foregoing. The
Company shall promptly notify Parent and Buyer in writing if the Company has received any proposal or offer with respect to an Acquisition Transaction.

 
(c)          The Company and the Stockholders shall, and the Company shall cause its representatives to, immediately cease and cause to be

terminated any existing discussions or negotiations with any persons or entities (other than Parent and Buyer) conducted heretofore with respect to any
Alternative Transaction.

 
Section 6.6          Tax Covenants and Agreements. The parties hereto agree that:

 
(a)          Conduct of the Company. During the Pre-Closing Period, without the prior written consent of Parent and Buyer, neither the

Company nor any of its Subsidiaries shall make or change any election, change an annual accounting period, adopt or change any accounting method, file
any amended Tax Return, enter into any closing agreement, settle any Tax claim or assessment relating to the Company or any of its Subsidiaries, surrender
any right to claim a refund of Taxes, consent to any extension or waiver of the limitation period applicable to any Tax claim or assessment relating to the
Company or any of its Subsidiaries, or take any other similar action relating to the filing of any Tax Return or the payment of any Tax, if such election,
adoption, change, amendment, agreement, settlement, surrender, consent or other action could reasonably be expected to have the effect of increasing the Tax
liability of Parent, Buyer or any of their respective Subsidiaries for any period or decreasing any Tax Asset of the Company or any of its Subsidiaries existing
on the Closing Date.

 
(b)          Certain Taxes. Any transfer, documentary, sales, use, stamp or other similar Taxes and recording and filing fees (including any

penalties and interest) incurred in connection with the transactions contemplated by this Agreement shall be borne and paid by the Sellers.
 
(c)          Clearance Certificates. During the Pre-Closing Period, the Company will, upon request from Parent or Buyer, use its commercially

reasonable efforts to obtain any certificate or other document from any governmental authority or any other Person that may be necessary to mitigate, reduce
or eliminate (i) any obligation of Parent, Buyer, the Company or any of its Subsidiaries to withhold Taxes in connection with the transactions contemplated
by this Agreement and (ii) any liability of Parent, Buyer, the Company or any of its Subsidiaries for Taxes (determined without regard to provisions of this
Agreement assigning responsibility therefor) for which relief is available by reason of the filing of an appropriate certificate or other document.

 

 



Asset Purchase Agreement and Plan of Reorganization – Page 51

 
(d)          Tax Returns and Cooperation. The Company will promptly provide or make available to Parent and Buyer copies of all Tax

Returns, reports and information statements that are filed after the date of this Agreement and prior to the Closing Date. The Company shall provide Parent
and Buyer with such assistance and information as may reasonably be requested in connection with (i) the preparation of any Tax Return involving the
Purchased Assets and (ii) the determination, preservation, or use of any Tax Asset or any item listed in Section 381(c) of the Code (or any similar item under
applicable state and local law). The Company shall (x) retain all books and records with respect to Tax matters pertinent to the Company relating to any Pre-
Closing Period until the expiration of the statute of limitations (and, to the extent notified by Parent and Buyer, any extensions thereof) of the respective
taxable periods, and (y) give Parent and Buyer reasonable written notice prior to transferring, destroying or discarding any such books and records and, if
Parent or Buyer so requests, to allow Parent or Buyer to take possession of such books and records.

 
(e)          Tax Liability. Neither the Company nor any of its Subsidiaries will incur any liability for Taxes from the Balance Sheet Date up to

the Closing other than in the ordinary course of business and consistent with reasonable past practices.
 
(f)           Wage Reporting. Buyer and the Company agree to utilize, or cause their respective Affiliates to utilize, the standard procedure set

forth in Revenue Procedure 2004-53 with respect to wage reporting.
 
(g)          Tax Treatment. The parties to this Agreement intend that the transactions contemplated herein shall constitute a reorganization

within the meaning of Code Section 368(a)(1)(C). Neither Buyer or Parent, on the one hand, nor Sellers or the Company, on the other hand, shall knowingly
take any action that would prevent the transactions contemplated by this Agreement from qualifying as a reorganization under Code Section 368(a)(1)(C).
The parties to this Agreement adopt this Agreement as a “plan of reorganization” for purposes of Treasury Regulations Sections 1.368-2(g) and 1.368-3(a),
and they agree to adopt the plan of reorganization and file the statement required by Treasury Regulations Section 1.368-3(a) with their Tax returns for the
taxable year in which the Closing occurs.

 
Section 6.7          Notification of Certain Matters.

 
(a)          During the Pre-Closing Period, the Company shall give prompt notice to Parent and Buyer of the occurrence or non-occurrence of

any event that results in the breach of any representation, warranty, covenant or agreement of the Company herein such that any closing condition contained
in Section 7.2(a) or Section 7.2(b) would not be satisfied (assuming that the Closing were to occur at such time); provided, however, that the delivery of any
notice pursuant to this Section 6.7(a) shall not limit or otherwise affect the remedies available to Parent or Buyer hereunder.
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(b)          During the Pre-Closing Period, Parent and Buyer shall give prompt notice to the Company of the occurrence or non-occurrence of

any event that results in the breach of any representation, warranty, covenant or agreement of Parent or Buyer herein such that any closing condition
contained in Section 7.3(a) or Section 7.3(b) would not be satisfied (assuming that the Closing were to occur at such time); provided, however, that the
delivery of any notice pursuant to this Section 6.7(b) shall not limit or otherwise affect the remedies available to the Company hereunder.

 
(c)          During the Pre-Closing Period, each of the Company, on the one hand, and Parent and Buyer, on the other hand, shall give prompt

notice to the other of (i) any notice or other communication from any Person alleging that the authorization, license, permit, consent, waiver or approval of
such Person is or may be required in connection with this Agreement, the other Transaction Documents and the transactions contemplated hereby or thereby,
(ii) any notice or other communication from any Governmental Authority in connection with this Agreement, the other Transaction Documents and the
transactions contemplated hereby or thereby and (iii) any claim relating to or involving or otherwise affecting such party that relates to this Agreement, the
other Transaction Documents and the transactions contemplated hereby or thereby.

 
(d)          During the Pre-Closing Period, the Company shall give prompt notice to Parent and Buyer of any fact, event, change, development,

circumstance or effect occurring after the date hereof (or of which it became aware after the date hereof) that has had or could reasonably be expected to have,
individually or in the aggregate, a Company Material Adverse Effect.

 
(e)          During the Pre-Closing Period, Parent and Buyer shall give prompt notice to the Company of any fact, event, change, development,

circumstance or effect occurring after the date hereof (or of which it became aware after the date hereof) that has had or could reasonably be expected to have,
individually or in the aggregate, a Parent Material Adverse Effect.

 
Section 6.8          Takeover Statutes. If any Takeover Statute or other anti-takeover Law, charter provision or Contract is or shall become applicable

to the Transaction or the transactions contemplated hereby or by the other Transaction Documents, the Company and the Company Board shall grant such
approvals and take all other commercially reasonable actions under such Laws, provisions and Contracts so that the transactions contemplated hereby and
thereby may be consummated as promptly as practicable on the terms contemplated hereby and thereby without adverse effect under, and otherwise use their
commercially reasonable efforts to eliminate or minimize the effects of, such Law, provision or Contract.

 
Section 6.9          Employee Matters.

 
(a)          The Company shall use its reasonable efforts to cooperate with Parent and Buyer in its efforts to cause each of the Persons identified

in Schedule 6.9(a) to accept, execute and deliver to Buyer, and to comply with the terms of, the offer of employment or engagement (as applicable)
contemplated by Section 7.2(j), including, without limitation, the applicable employment agreement or noncompetition and nonsolicitation agreement.

 

 



Asset Purchase Agreement and Plan of Reorganization – Page 53

 
(b)          Prior to the Closing Date, the Company shall cooperate with Parent and Buyer, if and to the extent requested by Parent and Buyer,

to (i) allow Parent, Buyer and their respective representatives to conduct employee orientation sessions (with such sessions to be held during scheduled work
hours at times reasonably agreed to by the Company, on the one hand, and Parent and Buyer, on the other hand) and to meet with employees of the Company
(either individually or in groups) during breaks, outside of scheduled work hours or as otherwise agreed to by the Company, Parent and Buyer, and
(ii) provide information to employees regarding Parent’s or Buyer’s (or any of their subsidiaries’) employee benefit plans and allow Parent, Buyer and their
respective representatives to conduct an open enrollment period to enable potential employees of Parent and Buyer to make benefit enrollment elections
under such employee benefit plans of Parent and Buyer (or any of their subsidiaries) that will be made available (if any) to employees of Parent and Buyer on
and after the Closing.

 
(c)          The Company shall take all actions that may be reasonably requested by Parent and Buyer in writing prior to the Closing Date with

respect to (i) causing one or more Company Employee Programs or arrangements with any payroll, benefits or human resources service provider to the
Company to terminate or be amended as of the Closing Date or as of the day immediately preceding the Closing Date but contingent on the occurrence of the
Closing (in each case as specified by Parent or Buyer), (ii) causing benefit accrual or entitlement under any Company Employee Program to cease as of the
Closing Date, (iii) causing the continuation on and after the Closing Date of any insurance policy or arrangement relating to any Company Employee
Program and (iv) facilitating the merger of any Company Employee Program into any employee benefit plan maintained by Parent or Buyer (or any of their
subsidiaries).

 
(d)          The Company Employee Programs formerly maintained by the Company will be terminated as of the date immediately preceding

the Closing Date and Parent and Buyer shall have no obligation or liability with respect to such Company Employee Programs.
 
(e)          The Company has obtained and delivered to Parent from each Person who is, with respect to the Company, a “disqualified

individual” (as defined in Section 280G of the Code), and who might otherwise have, receive or have the right or entitlement to receive a “parachute
payment” (as defined in Section 280G of the Code), a waiver of such Person’s rights to all such payments and/or benefits applicable to such Person so that all
remaining payments and/or benefits applicable to such Person shall not be deemed to be “excess parachute payments” (as defined in Section 280G of the
Code). As soon as practicable following the date hereof, but in no event less than five (5) Business Days prior to the Closing Date, the Company shall use its
commercially reasonable efforts to obtain the approval by such number of stockholders of the Company as is required by the terms of Section 280G(b)(5)
(B) of the Code in a manner which satisfies all applicable requirements of such Section 280G(b)(5)(B) of the Code and the Treasury Regulations thereunder,
including Q-7 of Section 1.280G-1 of such Treasury Regulations (the “Section 280G Stockholder Approval”), so as to render the parachute payment
provisions of Section 280G of the Code inapplicable to any and all payments and/or benefits provided in accordance with agreements, contracts or
arrangements that, in the absence of such Section 280G Stockholder Approval, would not be deductible by operation of Section 280G of the Code. All
waivers and materials to be submitted to stockholders of the Company pursuant to this Section 6.9(e) shall be subject to review and approval by Parent.
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(f)           With respect to any employee of Company hired by Parent or Buyer, Parent or Buyer shall use its reasonable efforts to cause its

benefit plan providers and/or insurers to (i) waive all limitations as to pre-existing conditions, exclusions, and waiting periods with respect to participation
and coverage requirements applicable under all employee benefit plans in which such employees may be eligible to participate after the Closing Date, other
than limitations or waiting periods that are already in effect with respect to such employees and that have not been satisfied as of the Closing Date under any
Company Employee Program immediately prior to the Closing Date, (ii) provide each such employee with credit for any co-payments and deductibles paid
prior to the Closing Date in satisfying any applicable deductible or out-of-pocket requirements for the year in which the Closing Date occurs under all
employee benefit plans in which such employees are eligible to participate after the Closing Date, (iii) with respect to each such employee, recognize and
give full credit for all service with Company prior to and following the Closing Date, for purposes of determining eligibility, vesting, and entitlement to
benefits (including for vacation entitlements, but not for severance benefits or benefit accrual purposes) under each employee benefit plan or policy in which
such employee is eligible to participate after the Closing Date, and (iv) continue group health insurance coverage pursuant to the Consolidated Omnibus
Budget Reconciliation Act of 1985, as amended, for individuals covered under health insurance plans of Company immediately prior to the Closing Date.

 
(g)          Subject to the following sentence, Parent shall pay, or cause to be paid, to the individuals set forth on Schedule 6.9(g) an aggregate

amount of $2,000,000 (collectively, the “Retention Payments”). The allocation of the Retention Payments among such individuals, the timing of such
Retention Payments, and the participation of additional individuals in such Retention Payments, shall be subject to agreements entered into between Parent
and such individuals prior to the Closing Date; provided, that for an individual to be eligible for any Retention Payment, such individual must be an
employee or consultant of Parent on the date that such Retention Payment is to be paid.

 
(h)          Nothing herein shall (i) be deemed to amend any Company Employee Program or (ii) create any third party beneficiary rights in

any Person.
 

Section 6.10        Further Action.
 
(a)          Each of the parties hereto shall use its respective commercially reasonable efforts to take or cause to be taken all appropriate action,

do or cause to be done all things necessary, proper or advisable and execute and deliver such documents and other papers, as may be required to carry out the
provisions of this Agreement and consummate and make effective the transactions contemplated by this Agreement.

 
(b)          With respect to all Parent Stock held by the Escrow Agent, Parent or Buyer shall (i) collect all dividends or income and any related

cash (from fractional shares) on each share of Parent Stock and disburse such amounts to the Stockholders upon receipt (for the avoidance of doubt, any such
dividends or income and other payments shall not become part of the Escrow Fund); and (ii) distribute to the Stockholders all rights issued with respect to
any Parent Stock held by the Escrow Agent pursuant to the Escrow Agreement.
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Section 6.11        Financial Statements.

 
(a)          As soon as reasonably practicable, but in any event prior to the Closing, the Company shall prepare and deliver, or cause to be

prepared and delivered, to Buyer the historical financial information, which Parent or Buyer reasonably determine is required to be audited and filed by
Parent with the SEC pursuant to Item 9.01 of the Current Report on Form 8-K as contemplated by the Exchange Act and the rules and regulations
promulgated thereunder as such required financial information is modified by any relief granted to Parent by the SEC with respect to the scope of financial
information required to be filed together with an audit opinion thereon from the Audit Accountants (as defined herein) in the form required by the SEC and
applicable stock exchange (the “Historical Financial Information”). The Company covenants that the Historical Financial Information will be prepared in
accordance with GAAP as of the dates and for the periods indicated. The Company will also cooperate in all reasonable respects with McGladrey LLP (the
“Audit Accountants”) in connection with this audit of the Historical Financial Information.

 
(b)          The Company will cooperate in all reasonable respects with Parent in Parent’s preparation of the pro forma financial information

relating to the Transaction required pursuant to Item 9.01 of the Current Report on Form 8-K as contemplated by the Exchange Act and the rules and
regulations promulgated thereunder (the “Pro Forma Financial Information,” and together with the Historical Financial Information, the “Required Financial
Information”), providing access to such of the Company’s personnel, advisors and accountants as may be necessary to prepare such Pro Forma Financial
Information, and generally cooperating with Parent’s reasonable requests in order to facilitate such preparation.

 
(c)          The parties further acknowledge that the foregoing financial information must be filed by Parent with the SEC under cover of an

amendment to a Current Report on Form 8-K not less than seventy one (71) calendar days after the initial filing of such Current Report on Form 8-K, which
initial filing must be filed by Parent with the SEC not less than four (4) days (as calculated under the SEC’s rules and regulations) after the Closing Date.
Accordingly, time is of the essence with respect to the observance of this covenant. The parties also acknowledge that any Parent filings under the Securities
Act that require the Required Financial Information also necessitate timely cooperation, including cooperation in the performance of incremental audit
procedures necessary, by the Company to facilitate the execution and filing of an accountant’s consent. The Company covenants and agree to promptly
cooperate from and after the Closing Date to facilitate such actions and will use commercially reasonable efforts to cause the Audit Accountants to perform
such procedures and deliver any such consent from time to time as requested by Parent.

 
(d)          As soon as reasonably practicable, but in any event prior to the Closing, the Company shall prepare and deliver, or cause to be

prepared and delivered, to Buyer the unaudited balance sheet of the Company as of November 30, 2013 and the related unaudited statements of operations,
stockholders’ equity, and cash flows for the 11-month period then ended.
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Section 6.12        Post-Closing Receivables and Payables. The Company agrees that it shall promptly pay or deliver to Buyer any monies or checks

which have been sent to the Company after the Closing Date by customers, suppliers or other contracting parties to any Purchased Assets.
 

Section 6.13        Post-Closing Activities. Following the Closing, for so long as the Company holds shares of Parent Common Stock:
 

(a)          The Company shall not (i) conduct any business or engage in any activities, other than (A) holding shares of the Parent Stock
Amount, (B) discharging the Excluded Liabilities, (C) performing its obligations under this Agreement and the other Transaction Documents to which it is a
party and (D) effecting an orderly and prompt wind-down of its operations, including terminating the Company Employee Programs and transferring or
terminating the Excluded Assets, or (ii) incur or permit to exist any Liabilities, other than (A) the Excluded Liabilities, (B) Liabilities arising under this
Agreement and the other Transaction Documents to which the Company is a party and (C) liabilities that are de minimis in amount incurred in connection
with the maintenance of the Company’s legal status; and

 
(b)          The Company shall not: (i) merge or consolidate with any Person; (ii) cause or permit the creation of any subsidiary of the

Company or any Seller Subsidiary; (iii) enter into any transaction or series of transactions with any Person involving the sale, lease, transfer, or license of the
remaining assets of the Company, including, without limitation, the Parent Stock Amount; (iv) issue or sell any Company Capital Stock (or other equity
interests) or any rights or options to purchase Company Capital Stock (or other equity interests), except for issuances pursuant to the exercise of warrants or
options to purchase Company Capital Stock (or other equity interests) outstanding as of the Closing Date (on terms in effect on the Closing Date), or (v)
dissolve or wind up the Company.

 
ARTICLE VII - CONDITIONS TO THE CLOSING

 
Section 7.1          Conditions to the Obligations of Each Party. The respective obligations of each party to effect the transactions contemplated

hereby are subject to the fulfillment or waiver by consent of the other party, where permissible, at or prior to the Closing, of each of the following conditions:
 
(a)          Stockholder Approval. This Agreement shall have been adopted and approved by the Stockholders in accordance with the DGCL,

the Certificate of Incorporation and the Bylaws.
 
(b)          Governmental Consents. All licenses, permits, consents, authorizations, approvals, qualifications and orders of Governmental

Authorities set forth in Schedule 3.4 shall have been obtained and shall be in full force and effect.
 
(c)          No Injunctions, Orders or Restraints; Illegality. No preliminary or permanent injunction or other order, decree or ruling issued by a

court or other Governmental Authority of competent jurisdiction nor any statute, rule, regulation or executive order promulgated or enacted by any
Governmental Authority of competent jurisdiction shall be in effect which would have the effect of (i) making the consummation of the transactions
contemplated hereby illegal or (ii) otherwise prohibiting the consummation of the transactions contemplated hereby.
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Section 7.2          Additional Conditions to Obligations of Parent and Buyer. The obligations of Parent and Buyer to effect the transactions

contemplated hereby are further subject to the satisfaction of the following conditions, any one or more of which may be waived by Parent and Buyer at or
prior to the Closing:

 
(a)          Representations and Warranties of the Company. The representations and warranties of the Company set forth herein shall be, with

respect to those representations and warranties qualified by any materiality standard, true and correct in all respects at and as of the Closing Date, and with
respect to all other representations and warranties, true and correct in all material respects at and as of the Closing Date, except, in both instances, to the
extent such representations and warranties expressly relate to an earlier date or time (in which case such representations and warranties shall be true and
correct in all respects, or in all material respects, as appropriate, on and as of such earlier date). Buyer shall have received a certificate signed on behalf of the
Company by the Chief Executive Officer or Chief Financial Officer of the Company, dated the Closing Date, to the foregoing effect.

 
(b)          Performance and Obligations of the Company. The Company shall have performed or complied in all material respects with all

material agreements and covenants required by this Agreement to be performed or complied with by the Company on or prior to the Closing, and Buyer shall
have received a certificate signed on behalf of the Company by the Chief Executive Officer or Chief Financial Officer of the Company to the foregoing effect.

 
(c)          Secretary’s Certificate. The Company shall have delivered to Buyer a certificate of the Secretary of the Company, dated as of the

Closing Date, certifying as to (i) the incumbency of officers of the Company executing documents executed and delivered in connection herewith, (ii) the
copies of the Certificate of Incorporation and Bylaws, each as in effect from the date of this Agreement until the Closing Date and (iii) a copy of the
resolutions of the Company Board and the Stockholders authorizing and approving the applicable matters contemplated hereunder.

 
(d)          No Company Material Adverse Effect. Since the date of the Agreement, no change, event, circumstance, development or effect shall

have occurred that, individually or in the aggregate, would reasonably be expected to have a Company Material Adverse Effect. Buyer shall have received a
certificate signed on behalf of the Company by the Chief Executive Officer or Chief Financial Officer of the Company to the foregoing effect.

 
(e)          Escrow Agreement. The Securityholders’ Representative shall have executed and delivered the Escrow Agreement.
 
(f)           Estimated Closing Balance Sheet; Schedule 2.6. The Company shall have delivered (1) an updated Schedule 2.6 required by

Section 2.6 in accordance with the terms thereof and (2) the Estimated Closing Balance Sheet required by Section 2.7(a) in accordance with the terms thereof.
Buyer shall have received a certificate signed on behalf of the Company by the Chief Executive Officer or Chief Financial Officer of the Company to the
foregoing effect.
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(g)          Tax Affidavit. Prior to the Closing, the Company shall deliver a non-foreign status affidavit duly executed by an authorized officer

the Company, dated as of the Closing Date, sworn under penalty of perjury and in form and substance required under Treasury Regulations issued pursuant to
Section 1445 of the Code stating that the applicable Seller is not a “foreign person” as defined in Section 1445 of the Code.

 
(h)          Good Standing Certificates. The Company shall have delivered good standing certificates for the Company from the Secretary of

State of the State of Delaware and from the Secretary of State in each other jurisdiction in which the properties owned or leased by the Company, or the
operation of its business in such jurisdiction, requires the Company to qualify to do business as a foreign corporation, in each case dated as of a date not
earlier than two (2) Business Days prior to the Closing.

 
(i)           Legal Opinion. The Company shall have delivered to Buyer an opinion of Weiss Brown, PLLC, counsel to the Company, dated as

of the Closing Date, in substantially the form attached hereto as Exhibit E.
 
(j)           Employee Arrangements. Each of the Persons identified on Schedule 7.2(j)(1) (the “Key Employees”) shall have (i) affirmatively

accepted an offer of employment or engagement with Parent, Buyer or their Affiliates on terms reasonably satisfactory to Parent, Buyer and such Persons and
(ii) not rescinded their Key Employee Agreement. Each of the Persons identified on Schedule 7.2(j)(2) shall have (i) affirmatively accepted an offer of
employment or engagement with Parent, Buyer or their Affiliates on terms reasonably satisfactory to Parent, Buyer and such Persons, (ii) executed and
delivered to Parent or Buyer the applicable employment agreement, which shall include an appropriate noncompetition and nonsolicitation agreement and
proprietary information and inventions assignment agreement, and (iii) satisfied a standard background check to be conducted by Parent, Buyer or their
Affiliates. Nothing in this Agreement, whether express or implied, shall be construed to create any third-party beneficiary rights in any present or former
employee, service provider, independent contractor or consultant of the Company or any such person’s alternate payees, dependents or beneficiaries, whether
in respect of continued service or resumed service, compensation, benefits or otherwise.

 
(k)          Third-Party Consents; Notices. All consents of third parties set forth in Schedule 7.2(k) shall have been obtained and shall be in full

force and effect. To the extent that any Contract which is a Purchase Asset requires notice to a third party as a condition to the assignment of such Contract,
the Company shall have provided such notice in accordance with the terms of such Contract..
 

 



Asset Purchase Agreement and Plan of Reorganization – Page 59

 
(l)           401(k) Plans. Unless Buyer provides written notice to the Company to the contrary, the Company shall have provided to Buyer

satisfactory documentation, in Buyer’s sole discretion, evidencing the termination of any and all Company Employee Programs intended to include a Code
Section 401(k) arrangement (each, a “401(k) Plan”) without any further liability or obligation of the Company, Parent, Buyer or any of their respective
subsidiaries or Affiliates, effective as of the date immediately prior to the Closing Date, but contingent on the Closing, including (i) executed resolutions of
the Company Board authorizing the terminations and (ii) an executed amendment to the 401(k) Plans sufficient to ensure compliance with all applicable
requirements of the Code and regulations thereunder so that the tax-qualified status of the 401(k) Plans will be maintained at the time of termination.

 
(m)         Submission to Stockholders for Approval of Certain Payments. The Company shall have submitted to its stockholders a request for

approval from holders of at least 75% of the Company’s outstanding common stock (disregarding, for this purpose, voting interests held by any individual
set forth on Schedule 7.2(m)), of any compensatory payments in connection with this Agreement that would be subject to Section 280G and 4999 of the
Code.

 
(n)          Acknowledgement Agreement; Pro Rata Share. Stockholders representing 90% of the Company Capital Stock as of immediately

prior to Closing shall have duly executed and delivered to Parent and Buyer an Acknowledgement Agreement. Exhibit I shall have been delivered and shall
include the list of all such Stockholders and each such Stockholder’s Pro Rata Share. Buyer shall have received a certificate signed on behalf of the Company
by the Chief Executive Officer or Chief Financial Officer of the Company, dated the Closing Date, attaching Exhibit I.

 
(o)          Lock-Up Agreements. The Company shall have duly executed and delivered to Parent and Buyer a Lock-Up Agreement.
 
(p)          Transaction Documents. In addition to the certificates referenced in Section 7.2(a), Section 7.2(b) and Section 7.2(c), the Company

shall have executed and delivered, or caused to be executed and delivered, to Buyer at or prior to Closing:
 

(i)          a duly executed bill of sale, assignment and assumption agreement in the form attached hereto as Exhibit
F;

 
(ii)         assignments of the Company Intellectual Property Assets in forms acceptable to Buyer and otherwise

suitable for filing in all relevant jurisdictions, including assignments of copyright, patent, trademark registrations and
domain name registrations and applications in the form attached hereto as Exhibit G hereto;

 
(iii)        all Purchased Assets not otherwise transferred pursuant to the bill of sale attached as Exhibit F;
 
(iv)        all items described in Section 2.11 not otherwise transferred pursuant to the bill of sale attached as

Exhibit F; and
 
(v)         such other good and sufficient instruments of conveyance, assignment and transfer, in form and

substance reasonably acceptable to Buyer, as will be effective to vest in Buyer good and valid title in and to the
Purchased Assets.
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(q)          Non-Competition and Non-Solicitation Agreements. Each of Persons identified on Schedule 7.2(r) shall have duly executed and

delivered to Buyer a Non-Competition and Non-Solicitation Agreement, in each case, countersigned by the Company and in the form attached hereto as
Exhibit H.

 
(r)           Pay-off Letters. The Company shall have obtained from each Person who, on or following the date of this Agreement, holds any

Indebtedness that is secured by a Lien, a pay-off letter in form and substance reasonably satisfactory to Parent and such other evidence as Parent may
reasonably request to the effect that all such Indebtedness of the Company has been paid in full and all such Liens have been fully and finally released.

 
(s)          Bonus Amounts. The accrued compensation and bonus amounts set forth on Schedule 3.12 and Schedule 5.1, respectively, shall

have been paid in full and each recipient of such payment shall have executed and delivered to Parent an acknowledgement, in a form reasonably satisfactory
to Parent, that he or she has been paid in full for such accrued compensation and bonus amounts, as applicable, and related obligations.

 
(t)           Credit Card Terminations. All credits cards of the Company, including, without limitation, those credits cards listed on Schedule

3.26 shall have been terminated.
 
(u)          Repayment of Loans to Executive Officers. The Company shall have received payment in full satisfaction of any amounts

outstanding under loans disclosed on Schedule 7.2(u).
 

Section 7.3          Additional Conditions to Obligations of the Company. The obligation of the Company to effect the transactions contemplated
hereby is further subject to the satisfaction of the following conditions, any one or more of which may be waived by the Company at or prior to the Closing:

 
(a)          Representations and Warranties. The representations and warranties of Parent and Buyer set forth herein shall be, with respect to

those representations and warranties qualified by any materiality standard, true and correct in all respects at and as of the Closing Date, and with respect to all
other representations and warranties, true and correct in all material respects at and as of the Closing Date, except, in both instances, to the extent such
representations and warranties expressly relate to an earlier date or time (in which case such representations and warranties shall be true and correct in all
respects, or in all material respects, as appropriate, on and as of such earlier date), with only such exceptions which, in the aggregate, would not be reasonably
likely to have a Parent Material Adverse Effect. The Company shall have received a certificate signed on behalf of Buyer by the Chief Executive Officer or
Chief Financial Officer of Buyer, dated the Closing Date, to the foregoing effect.

 
(b)          Performance of Obligations of Parent and Buyer. Parent and Buyer shall have performed or complied in all material respects with all

agreements and covenants required by this Agreement to be performed or complied with on or prior to the Closing, and the Company shall have received a
certificate signed on behalf of Buyer by the Chief Executive Officer or Chief Financial Officer of Buyer, dated as of the Closing Date, to the foregoing effect.
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(c)          Escrow Agreement. Buyer shall have executed and delivered the Escrow Agreement.
 
(d)          No Parent Material Adverse Effect. Since the date of the Agreement, no change, event, circumstance, development, or effect shall

have occurred that, individually or in the aggregate, would reasonably be expected to have a Parent Material Adverse Effect. The Company shall have
received a certificate signed on behalf of Parent by the Chief Executive Officer or Chief Financial Officer of Parent, dated the Closing Date, to the foregoing
effect.

 
(e)          Good Standing Certificates. Parent and Buyer shall have delivered to Company good standing certificates for Parent and Buyer

from the Secretary of State of the State of Delaware dated as of a date not earlier than two (2) Business Days prior to the Closing.
 
(f)           Deposit of Parent Stock Amount. Buyer shall have deposited, or caused to be deposited, the Parent Stock Amount with the

Company or the Escrow Agent, as applicable.
 

ARTICLE VIII - SURVIVAL OF REPRESENTATIONS AND WARRANTIES; INDEMNIFICATION
 

Section 8.1          Survival. Subject to the limitations and other provisions of this Agreement, the representations and warranties of the parties
contained herein shall survive the Closing and shall remain in full force and effect until 11:59 pm (Boston time) on the date which is eighteen (18) months
after the Closing Date (the “Indemnification Cut-Off Date”); provided, however, that the representations and warranties of the Company made pursuant to
Sections 3.1, 3.3, 3.7, 3.9, and 3.22 (collectively, the “Specified Representations”) shall survive until latest date permissible under applicable law; provided
further, however, that the representations and warranties of the Company made pursuant to Section 3.14 (the “IP Representations”) shall survive the Closing
and shall remain in full force and effect until 11:59 pm (Boston time) on the date which is twenty-four (24) months after the Closing Date. Notwithstanding
anything to the contrary contained herein, the limitations above shall not apply in the event of fraud, willful breach or intentional misrepresentation (whether
on the part of the Company or the Sellers). The covenants and agreements of the parties contained in this Agreement shall survive indefinitely or for such
shorter period as is explicitly specified therein with respect thereto, except that for such covenants and agreements that survive for such shorter period,
breaches thereof shall survive indefinitely or until the latest date permitted by law. Any investigation or other examination that may have been made by any
party seeking indemnification under this Agreement on or before the Closing Date shall not limit, diminish or in any way affect the representations and
warranties of any other party set forth in this Agreement or any certificate, document or other instrument delivered pursuant to or in connection herewith.
Notwithstanding the preceding sentences, any breach of any representation, warranty, covenant or agreement in respect of which indemnification may be
sought under this Agreement shall survive the time at which it would otherwise terminate pursuant to the preceding sentences, if notice of the inaccuracy or
breach thereof giving rise to such right of indemnification shall have been given to the party against whom such indemnification may be sought prior to such
time.
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Section 8.2          Escrow Fund; Indemnification by the Sellers and the Stockholders.

 
(a)          Subject to the other terms and conditions of this Agreement, each Seller and Stockholder shall severally (based on each such

Stockholder’s Pro Rata Share), and not jointly indemnify, defend and hold harmless Parent, Buyer and their respective officers, directors and members of their
boards or representatives (each a “Buyer Indemnified Party”) to the extent of any Losses asserted against, imposed upon or incurred or sustained by any of the
Buyer Indemnified Parties, as the same are incurred, arising out of, relating to, resulting from, or in whole or in part sustained in connection with:

 
(i)           the breach of any representation or warranty of the Company contained herein or contained in any Schedule to this

Agreement or any certificate delivered pursuant to this Agreement, other than in respect of (A) the Specified Representations and (B) the IP Representations;
 
(ii)          the breach of any representation or warranty of the Company in respect of the Specified Representations;
 
(iii)         the breach of any representation or warranty of the Company in respect of the IP Representations;
 
(iv)        any breach of any covenant or agreement of the Company or the Sellers contained herein or contained in any Schedule to

this Agreement or any certificate delivered pursuant to this Agreement;
 
(v)         any inaccuracy in any information set forth in Schedule 2.6 (including any failure to properly calculate any of the amounts

set forth therein) or breach of or inaccuracy in any representation, warranty or certification contained in the certificate delivered to Buyer in connection with
Schedule 2.6;

 
(vi)        any Excluded Liabilities;
 
(vii)       [Intentionally Omitted];
 
(viii)      the use by the Company or any Subsidiary of or the inclusion in the Company Intellectual Property Assets of any Open

Source Materials;
 
(ix)         defending any Third Party Claim alleging the occurrence of facts circumstances that, if true, regardless of the outcome of

such defense, would entitle a Buyer Indemnified Party to indemnification pursuant to Sections 8.2(a)(i), (iii) and (viii); and
 
(x)          defending any Third Party Claim alleging the occurrence of facts circumstances that, if true, regardless of the outcome of

such defense, would entitle a Buyer Indemnified Party to indemnification pursuant to Sections 8.2(a)(ii) and (iv)-(vii).
 

 



Asset Purchase Agreement and Plan of Reorganization – Page 63

 
(b)          The Buyer Indemnified Parties’ indemnification rights pursuant to Section 8.2(a) shall be limited as follows:
 

(i)           The Buyer Indemnified Parties shall not be entitled to any indemnification pursuant to Sections 8.2(a)(i), (ii) or (iii) until
the aggregate dollar amount of all such Losses that would otherwise be indemnifiable equals or exceeds $250,000 (the “Threshold”), at which time the Buyer
Indemnified Parties shall be entitled to indemnification of all Losses that would otherwise be indemnifiable pursuant to Sections 8.2(a)(i), (ii) and (iii)
(including all Losses incurred prior to exceeding the Threshold), subject to the other limitations and qualifications set forth in this Article VIII.

 
(ii)          The Buyer Indemnified Parties shall not be able to seek indemnification pursuant to Section 8.2(a)(i), (iii), (viii) and (ix)

for any amount of indemnifiable Losses pursuant to Section 8.2(a)(i), (iii), and (viii) in excess of the Escrow Amount remaining in the Escrow Fund and the
right of the Buyer Indemnified Parties to recover for any indemnifiable Losses pursuant to Section 8.2(a)(i), (iii), and (viii) shall be limited solely and
exclusively to the Escrow Amount remaining in the Escrow Fund.

 
(iii)         The Buyer Indemnified Parties shall not be able to seek indemnification pursuant to Sections 8.2(a)(ii), (iv)-(vii), and (x)

for any amount of indemnifiable Losses in excess of the aggregate amount of the Purchase Consideration.
 
(iv)        For purposes of determining the amount of Losses arising from a breach of or inaccuracy in any representation, warranty,

covenant or obligation of the parties in this Agreement but not for purposes of determining whether any such representation, warranty, covenant or obligation
has been breached or is inaccurate, limitations or qualifications as to dollar amount, materiality or “Material Adverse Effect” set forth in such representation,
warranty, covenant or obligation shall be disregarded.

 
(v)         Subject to Section 8.6, the maximum liability of a Seller or Stockholder with respect to any claim for indemnification made

by the Buyer Indemnified Parties pursuant to this Agreement shall not exceed the portion of the Purchase Consideration actually received by such Seller or
Stockholder, as applicable, which, for the avoidance of doubt, shall be calculated as any amount of Parent Common Stock actually received by such Seller or
Stockholder, as applicable, provided that such Seller or Stockholder, as applicable, may elect, in its sole discretion, to either return up to a maximum of (A)
the same number of shares of Parent Common Stock that it received from Parent or (B) the net cash proceeds that it actually received from the sale of such
Parent Common Stock in full and final satisfaction of any liability in relation to such Parent Common Stock (or, in the case of a Seller or Stockholder that is a
limited partnership that has distributed any shares of Parent Common Stock to its limited partners, the value of each such share of Parent Common Stock so
distributed solely for purposes of calculating the maximum liability of such Seller or Stockholder, as applicable, under this Section 8.2(b)(v) with respect to
shares of Parent Common Stock so received shall equal the closing sales price of Parent Common Stock in trading on the NASDAQ Global Market on such
distribution date (or if such distribution date is not a trading day, then the trading day immediately prior to such distribution date)).

 
(vi)        With respect to indemnification for fraud, willful breach or intentional misrepresentation by any of the Sellers (or any of

their respective stockholders, representatives or agents), the amount of indemnifiable Losses shall not be capped.
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(vii)       No indemnification shall be payable to a Buyer Indemnified Party with respect to claims asserted by such Buyer

Indemnified Party pursuant to Section 8.2(a) after the Indemnification Cut-Off Date or the applicable survival period set forth in Section 8.1, as the case may
be.

 
Section 8.3          Indemnification by Parent and Buyer.

 
(a)          Subject to the other terms and conditions of this Agreement, Parent and Buyer shall indemnify, defend and hold harmless, the

Sellers and their respective officers, directors and members of their boards or representatives (each a “Seller Indemnified Party”) to the extent of any losses
asserted against, imposed upon or incurred or sustained by any of the Seller Indemnified Parties, as the same are incurred, arising out of, relating to, resulting
from, or in whole or in part sustained in connection with:

 
(i)          the breach of any representation or warranty of Parent or Buyer contained herein or contained in any Schedule to this

Agreement or any certificate delivered pursuant to this Agreement; or
 
(ii)         any breach of any covenant or agreement of Parent or Buyer contained herein or contained in any Schedule to this

Agreement or any certificate delivered pursuant to this Agreement.
 

(b)          If any Seller Indemnified Party seeks indemnification under this Section 8.3 such party shall give written notice to Parent and
Buyer of the facts and circumstances giving rise to the claim. In that regard, if any proceeding shall be brought or asserted in writing by any third party which,
if adversely determined, would entitle the Seller Indemnified Party to indemnity pursuant to this Section 8.3, the Seller Indemnified Party shall promptly
notify Parent and Buyer of the same in writing, specifying in reasonable detail (if known) the basis of such claim and the facts pertaining thereto, and Parent
or Buyer, if either party so elects by written notice to the Seller Indemnified Party, shall assume and control the defense thereof (and shall consult with the
Seller Indemnified Party with respect thereto), including employment of counsel reasonably satisfactory to the Seller Indemnified Party and the payment of
expenses. If Parent or Buyer elects to assume and control the defense, the Seller Indemnified Party shall have the right to employ counsel separate from
counsel employed by Parent or Buyer in any such proceeding and to participate in the defense thereof, but the fees and expenses of such counsel employed
by the Seller Indemnified Party shall be at the expense of the Seller Indemnified Party, unless (i) the employment thereof has been specifically authorized by
Parent or Buyer in writing, (ii) there exists a conflict of interest between the interests of the Seller Indemnified Party, on the one hand, and Parent and/or
Buyer, on the other hand, or (iii) Parent or Buyer has failed to assume the defense and employ counsel. Notwithstanding anything to the contrary in the
foregoing, in no event shall Parent or Buyer be liable for the fees and expenses of more than one counsel (in addition to any local counsel) for the Seller
Indemnified Parties in connection with any one proceeding or separate but similar or related proceedings in the same jurisdiction arising out of the same
general allegations or circumstances. Neither Parent nor Buyer shall be liable for any settlement of any proceeding that is effected without the written consent
of Parent and Buyer.
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(c)          The limitations on the indemnification obligations of the Sellers and the Stockholders set forth in Section 8.2(b) that limit the

amounts of indemnification obligations (but not the source of recovery therefor), to the extent applicable to indemnification obligations set forth in Section
8.2(a)(i) and Section 8.2(a)(iv), shall apply to the indemnification obligations set forth in this Section 8.3, mutatis mutandis.

 
Section 8.4          Procedures.

 
(a)          General. Promptly after the discovery by any Indemnified Party of any Loss or Losses, claim or breach, including any claim by a

third Person (a “Third Party Claim”), that would reasonably be expected to give rise to a claim for indemnification hereunder, the Indemnified Party shall
deliver to the Securityholders’ Representative a certificate (a “Claim Certificate”) that:

 
(i)          states that the Indemnified Party has paid or properly accrued Losses, or reasonably anticipates that it may or will incur

liability for Losses, for which such Indemnified Party may be entitled to indemnification pursuant to this Agreement; and
 
(ii)         specifies in reasonable detail, to the extent practicable and available, each individual item of Loss included in the amount

so stated, the basis for any anticipated liability and the nature of the misrepresentation, default, breach of warranty or breach of covenant or claim to which
each such item is related and, to the extent computable, the computation of the amount to which such Indemnified Party claims to be entitled hereunder;

 
provided, that no delay on the part of any Indemnified Party in notifying the Securityholders’ Representative shall relieve any party of any liability or
obligations hereunder except to the extent that such party has been materially prejudiced thereby, and then only to such extent.
 

(b)          Objection. If the Securityholders’ Representative objects to the indemnification of an Indemnified Party in respect of any claim or
claims specified in any Claim Certificate, the Securityholders’ Representative shall deliver a written notice specifying in reasonable detail the basis for such
objection to the Indemnified Party within thirty (30) days after receipt by the Securityholders’ Representative of such Claim Certificate. Thereafter, the
Securityholders’ Representative and the Indemnified Party shall attempt in good faith to agree upon the rights of the respective parties for a period of not less
than sixty (60) days after receipt by the Indemnified Party of such written objection with respect to each of such claims to which the Securityholders’
Representative has objected. If the Indemnified Party and the Securityholders’ Representative agree with respect to any of such claims, the Indemnified Party
and the Securityholders’ Representative shall promptly prepare and sign a memorandum setting forth such agreement and, if applicable, a joint written
instruction to the Escrow Agent. Should the Indemnified Party and the Securityholders’ Representative fail to agree as to any particular item or items or
amount or amounts within such sixty (60) day period, then either party shall be entitled to pursue its available remedies for resolving its claim for
indemnification. Notwithstanding the foregoing, in the event that the Indemnified Party seeks recovery against the Escrow Amount, the time periods set forth
herein shall run concurrently with and be without duplication of the time periods set forth in the Escrow Agreement.
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(c)          Indemnified Party Defense; Settlement. The Indemnified Party shall have the right in its sole discretion to conduct the defense of

any Third Party Claim; provided, however, that any settlement of any such Third Party Claim shall be effected with the prior written consent of the
Securityholders’ Representative, which consent shall not be unreasonably withheld, conditioned or delayed, but if such consent is unreasonably withheld,
conditioned or delayed then such consent shall not be required. If any such action or claim is so settled or if there be a final judgment for the plaintiff in any
such action, the Indemnified Party shall be entitled to indemnification for the amount of any Loss relating thereto.

 
(d)          Holder Defense; Settlement. In the event the Indemnified Party elects not to defend the Third Party Claim, the Securityholders’

Representative may defend such claim at the Stockholders’ sole cost and expense. In such event, neither the Securityholders’ Representative nor any
Stockholder shall have any right to settle, adjust or compromise any Third Party Claim without the express written consent of the Indemnified Party against
whom the Third Party Claim has been asserted, which consent shall not be unreasonably withheld, conditioned or delayed.

 
(e)          Agreed Claims. Claims for Losses specified in any Claim Certificate to which the Securityholders’ Representative did not object in

writing within thirty (30) days of receipt of such Claim Certificate, claims for Losses covered by a memorandum of agreement of the nature described in
Section 8.4(b) and claims for Losses the validity and amount of which have been the subject of resolution by arbitration or of a final non-appealable judicial
determination are hereinafter referred to, collectively, as “Agreed Claims.” The Indemnified Party shall be entitled to payment for any Agreed Claim within
ten (10) Business Days of the determination of the amount of any such Agreed Claims.

 
(f)          Payment in Parent Common Stock. In the case of any payment to a Buyer Indemnified Party of shares of Parent Common Stock in

satisfaction of any claim for Losses specified in any Claim Certificate, (whether or not from the Escrow Fund) then any Seller or the Securityholders’
Representative, as applicable, may elect, in its sole discretion, to satisfy such claim with either (A) cash; or (B) the number of shares of Parent Common Stock
equal to the quotient obtained by dividing (i) the amount of Losses specified in such Claim Certificate, by (ii) the Parent Stock Price, rounded to the nearest
whole share.

 
Section 8.5          Treatment of Indemnity Payments. Each payment made pursuant to this Article VIII shall be treated as a purchase price adjustment

for Tax purposes, and such agreed treatment shall govern for purposes of this Agreement.
 

Section 8.6          Remedies Exclusive. The parties hereto agree that, following the Closing, the sole and exclusive remedy for money damages for
any matters relating to this Agreement, the Escrow Agreement and any certificate or instrument delivered pursuant hereto shall be the rights to
indemnification set forth in this Article VIII. Notwithstanding anything to the contrary contained in this Agreement, the limitations set forth in this
Article VIII shall not apply with respect to (i) fraud, willful breach or intentional misrepresentation in connection with the transactions contemplated by this
Agreement, or (ii) any equitable remedy, including a preliminary or permanent injunction or specific performance.
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Section 8.7          Securityholders’ Representative.

 
(a)          The Securityholders’ Representative shall have full power and authority to take all actions under this Agreement and the Escrow

Agreement that are to be taken by the Securityholders’ Representative. The Securityholders’ Representative shall take any and all actions which she believes
are necessary or appropriate under this Agreement and the Escrow Agreement, including, without limitation, executing the Escrow Agreement as
Securityholders’ Representative, giving and receiving any notice or instruction permitted or required under this Agreement or the Escrow Agreement by the
Securityholders’ Representative, interpreting all of the terms and provisions of this Agreement and the Escrow Agreement, authorizing payments to be made
with respect hereto or thereto, defending all indemnity claims against the Escrow Amount pursuant to Section 8.2 (an “Indemnity Claim”), consenting to,
compromising or settling all Indemnity Claims, conducting negotiations with Parent, Buyer and their respective agents regarding such claims, dealing with
Parent, Buyer and the Escrow Agent under this Agreement, taking any all other actions specified in or contemplated by this Agreement or the Escrow
Agreement, and engaging counsel, accountants or other representatives in connection with the foregoing matters. Without limiting the generality of the
foregoing, the Securityholders’ Representative shall have the full power and authority to interpret all the terms and provisions of this Agreement and the
Escrow Agreement and to consent to any amendment hereof or thereof in her capacity as Securityholders’ Representative.

 
(b)          The Company, the Sellers, Parent and Buyer each hereby authorize the Securityholders’ Representative to:
 

(i)          Receive all notices or documents given or to be given to Securityholders’ Representative pursuant hereto or to the Escrow
Agreement or in connection herewith or therewith and to receive and accept services of legal process in connection with any suit or proceeding arising under
this Agreement or the Escrow Agreement;

 
(ii)         Engage counsel, and such accountants and other advisors and incur such other expenses in connection with this

Agreement or the Escrow Agreement and the transactions contemplated hereby or thereby as the Securityholders’ Representative may in her sole discretion
deem appropriate;

 
(iii)        After the Closing, take such action as the Securityholders’ Representative may in her sole discretion deem appropriate in

respect of: (A) waiving any inaccuracies in the representations or warranties of Parent and Buyer contained in this Agreement or in any document delivered
by Parent or Buyer pursuant hereto; (B) taking such other action as the Securityholders’ Representative is authorized to take under this Agreement or the
Escrow Agreement; (C) receiving all documents or certificates and making all determinations, in her capacity as Securityholders’ Representative, required
under this Agreement or the Escrow Agreement; and (D) all such actions as may be necessary to carry out any of the transactions contemplated by this
Agreement and the Escrow Agreement, including, without limitation, the defense and/or settlement of any claims for which indemnification is sought
pursuant to this Article VIII and any waiver of any obligation of Parent or Buyer.
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(c)          The Securityholders’ Representative shall have no duties to the Sellers or liability to the Sellers with respect to any action taken,

decision made or instruction given by the Securityholders’ Representative in connection with the Escrow Agreement or this Agreement.
 
(d)          The Securityholders’ Representative shall be indemnified for and shall be held harmless against any loss, liability or expense

incurred by the Securityholders’ Representative or any of her Affiliates and any of their respective partners, directors, officers, employees, agents,
stockholders, consultants, attorneys, accountants, advisors, brokers, representatives or controlling persons, in each case relating to such Securityholders’
Representative’s conduct as Securityholders’ Representative, other than losses, liabilities or expenses resulting from such Securityholders’ Representative’s
willful misconduct in connection with its performance under this Agreement and the Escrow Agreement. This indemnification shall survive the termination
of this Agreement. The costs of such indemnification (including the costs and expenses of enforcing this right of indemnification) shall be paid by the
Stockholders. The Securityholders’ Representative may, in all questions arising under this Agreement, rely on the advice of counsel and for anything done,
omitted or suffered in good faith by the Securityholders’ Representative in accordance with such advice, the Securityholders’ Representative shall not be
liable to the Sellers or the Escrow Agent or any other person. In no event shall the Securityholders’ Representative be liable hereunder or in connection
herewith for (i) any indirect, punitive, special or consequential damages, or (ii) any amounts other than those that are satisfied out of the Escrow Amount.

 
(e)          The Securityholders’ Representative shall have reasonable access to information of and concerning any Indemnity Claim and

which is in the possession, custody or control of Parent or Buyer and the reasonable assistance of Parent’s and Buyer’s officers and employees for purposes of
performing the Securityholders’ Representative’s duties under this Agreement or the Escrow Agreement and exercising its rights under this Agreement and
the Escrow Agreement, including for the purpose of evaluating any Indemnity Claim against the Escrow Fund by Parent or Buyer; provided that the
Securityholders’ Representative shall treat confidentially and not, except in connection with enforcing its rights under this Agreement and the Escrow
Agreement, disclose any nonpublic information from or concerning any Indemnity Claim to anyone (except to the Securityholders’ Representative’s
attorneys, accountants or other advisers, to Sellers and on a need-to-know basis to other individuals who agree to keep such information confidential).

 
(f)          In the performance of her duties hereunder, the Securityholders’ Representative shall be entitled to (i) rely upon any document or

instrument reasonably believed to be genuine, accurate as to content and signed by any Seller, any Stockholder or any party hereunder and (ii) assume that
any Person purporting to give any notice in accordance with the provisions hereof has been duly authorized to do so.
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(g)          The Stockholders (based on a majority-in-interest of the property held in the Escrow Fund) shall have the right at any time during

the term of the Escrow Agreement to remove the then-acting Securityholders’ Representative to appoint a successor Securityholders’ Representative;
provided, however, that neither such removal of the then-acting Securityholders’ Representative nor such appointment of a successor Securityholders’
Representative shall be effective until the delivery to the Escrow Agent of executed counterparts of a writing signed by each such Stockholder with respect to
such removal and appointment, together with an acknowledgement signed by the successor Securityholders’ Representative appointed in such writing that
he, she or it accepts the responsibility of successor Securityholders’ Representative and agrees to perform and be bound by all of the provisions of this
Agreement applicable to the Securityholders’ Representative. Each successor Securityholders’ Representative shall have all of the power, authority, rights
and privileges conferred by this Agreement upon the original Securityholders’ Representative, and the term “Securityholders’ Representative” as used herein
and in the Escrow Agreement shall be deemed to include any interim or successor Securityholders’ Representative.

 
(h)          Subject to Section 8.7(g), the appointment of the Securityholders’ Representative hereunder is irrevocable and any action taken by

the Securityholders’ Representative pursuant to the authority granted in this Section 8.7 shall be effective and absolutely binding as the action of the
Securityholders’ Representative under this Agreement or the Escrow Agreement.

 
ARTICLE IX - TERMINATION, AMENDMENT AND WAIVER

 
Section 9.1          Termination. This Agreement may be terminated at any time prior to the Closing as follows:

 
(a)          by the mutual written consent of Parent and Buyer, on the one hand, and the Company on the other hand (on behalf of itself, each

other Seller and the Securityholders’ Representative);
 
(b)          by either the Company (on behalf of itself, each other Seller and the Securityholders’ Representative), on the one hand, or Parent

and Buyer, on the other hand, by written notice to the other:
 

(i)          if any Governmental Authority of competent jurisdiction shall have issued an injunction or taken any other action (which
injunction or other action the parties hereto shall use their best efforts to lift) that permanently restrains, enjoins or otherwise prohibits the consummation of
the Transaction, and such injunction shall have become final and non-appealable;

 
(ii)         if the Closing shall not have occurred prior to 5:00 pm (Boston time) on March 31, 2014; provided, however, that the right

to terminate this Agreement under this Section 9.1(b)(ii) shall not be available to any party whose failure to comply with any provision of this Agreement has
been the cause of, or resulted in, the failure of the Closing to occur on or before such date;

 
(c)          by the Company (on behalf of itself and the Securityholders’ Representative), if the Company is not then in material breach of any

material term of this Agreement, upon written notice to Parent and Buyer, upon a material breach of any representation, warranty or covenant of Parent or
Buyer contained in this Agreement, provided that such breach is not capable of being cured or has not been cured within 30 days after the giving of written
notice thereof by the Company to Parent and Buyer, such that the conditions set forth in Section 7.1 and Section 7.3 cannot be satisfied or cured prior to the
date set forth in Section 9.1(b)(ii); or
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(d)          by Parent and Buyer, if neither Parent nor Buyer is then in material breach of any material term of this Agreement, upon written

notice to the Company, upon a material breach of any representation, warranty or covenant of the Company or any Seller contained in this Agreement,
provided that such breach is not capable of being cured or has not been cured within 30 days after the giving of written notice thereof by Parent and Buyer to
the Company, such that the conditions set forth in Section 7.1 and Section 7.2 cannot be satisfied or cured prior to the date set forth in Section 9.1(b)(ii).

 
Section 9.2          Effect of Termination. In the event of the termination of this Agreement pursuant to Section 9.1, this Agreement shall forthwith

become null and void and have no effect, without any liability on the part of any party hereto or its directors, officers, employees, partners, members or
stockholders and all rights and obligations of any party hereto shall cease, except for the agreements contained in Section 6.4, this Section 9.2 and Article X;
provided, however, that nothing contained in this Section 9.2 shall relieve any party from breaches of this Agreement on account of fraud, willful breach or
intentional misrepresentation in connection with the transactions contemplated by this Agreement.

 
Section 9.3          Amendment. This Agreement may only be amended by an instrument in writing signed on behalf of each of the parties hereto.

 
Section 9.4          Extension; Waiver. At any time prior to the Closing, the parties hereto may, to the extent legally allowed, (a) extend the time for

the performance of any of the obligations or other acts of the other parties hereto, (b) waive any inaccuracies in the representations and warranties of the other
party contained herein or in any document delivered pursuant hereto and (c) waive compliance by the other party with any of the agreements or conditions
contained herein. Any agreement on the part of a party hereto to any such extension or waiver shall be valid only if set forth in a written instrument signed on
behalf of the party against which such waiver or extension is to be enforced. Waiver of any term or condition of this Agreement by a party shall not be
construed as a waiver of any subsequent breach or waiver of the same term or condition by such party, or a waiver of any other term or condition of this
Agreement by such party.

 
ARTICLE X - GENERAL PROVISIONS

 
Section 10.1        Notices. All notices, requests, claims, demands and other communications under this Agreement will be in writing and will be

deemed given if delivered personally, sent by overnight courier (providing written proof of delivery) or via facsimile (providing written proof of
transmission), in each case with a copy via electronic mail to the parties at the following addresses, facsimile numbers or e-mail addresses (or at such other
address for a party as specified by like notice):
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(a)          if to Sellers, to:
 

Unicorn Media, Inc.
401 S. Mill Ave.
Tempe, AZ 85281
Fax: (480) 214-4883
Attention: William H. Rinehart
email:    b@umedia.com
 

with a copy to (which shall not constitute notice):
 

Weiss Brown PLLC
6263 N. Scottsdale Road, Suite 340
Scottsdale, Arizona 85250
Attention: Scott K. Weiss
email: scott.weiss@weissbrown.com
 

(b)          if to Parent or Buyer, to:
 

Brightcove Inc.
290 Congress Street
4th Floor
Boston MA 02210
Fax: (617) 395-8352
Attention:      General Counsel
email:            afeinberg@brightcove.com
 

with a copy to (which shall not constitute notice):
 

Goodwin Procter LLP
Exchange Place
53 State Street
Boston, MA 02109
Fax: (617) 523-1231
Attention:     William J. Schnoor, Esq.

Joseph C. Theis, Esq.
e-mail:          wschnoor@goodwinprocter.com

jtheis@goodwinprocter.com
 

(c)          If to Securityholders’ Representative, to:
 

Vickie B. Wittie
c/o Weiss Brown PLLC
6263 N. Scottsdale Road, Suite 340
Scottsdale, Arizona 85250
email:     vickie@umedia.com
 

with a copy to (which shall not constitute notice):
 

Weiss Brown PLLC
6263 N. Scottsdale Road, Suite 340
Scottsdale, Arizona 85250
Attention: Scott K. Weiss
email: scott.weiss@weissbrown.com
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Section 10.2        Entire Agreement. This Agreement, together with the Schedules and Exhibits hereto, and any documents executed by the parties

simultaneously herewith or pursuant thereto, including without limitation the Ancillary Agreements, constitute the entire agreement of the parties hereto with
respect to the subject matter hereof and supersedes all prior agreements and understandings, written and oral, among the parties with respect to the subject
matter hereof.

 
Section 10.3        Assignment. Except as expressly permitted by the terms hereof, neither this Agreement nor any of the rights, interests or obligations

hereunder shall be assigned by any of the parties hereto without the prior written consent of the other parties.
 

Section 10.4        Severability. If any provision of this Agreement, or the application thereof to any Person or circumstance is held invalid or
unenforceable, the remainder of this Agreement, and the application of such provision to other persons or circumstances, shall not be affected thereby, and to
such end, the provisions of this Agreement are agreed to be severable.

 
Section 10.5        Interpretation. When a reference is made in this Agreement to an Article, Section, Schedule or Exhibit, such reference will be to an

Article or Section of, or a Schedule or Exhibit to, this Agreement unless otherwise indicated. The table of contents and headings contained in this Agreement
are for reference purposes only and will not affect in any way the meaning or interpretation of this Agreement. Whenever the words “include,” “includes” or
“including” are used in this Agreement, they will be deemed to be followed by the words “without limitation.” The words “hereof,” “herein” and “hereunder”
and words of similar import when used in this Agreement will refer to this Agreement as a whole and not to any particular provision of this Agreement. All
terms used herein with initial capital letters have the meanings ascribed to them herein and all terms defined in this Agreement will have such defined
meanings when used in any certificate or other document made or delivered pursuant hereto unless otherwise defined therein. The definitions contained in
this Agreement are applicable to the singular as well as the plural forms of such terms and to the masculine as well as to the feminine and neuter genders of
such term. Any agreement, instrument or statute defined or referred to herein, or in any agreement or instrument that is referred to herein, means such
agreement, instrument or statute as from time to time amended, modified or supplemented, including (in the case of agreements or instruments) by waiver or
consent and (in the case of statutes) by succession of comparable successor statutes and references to all attachments thereto and instruments incorporated
therein. References to a Person are also to its permitted successors and assigns.

 
Section 10.6        Fees and Expenses. Whether or not the Transaction is consummated, each party shall bear its own expenses in connection with the

negotiation and the consummation of the transactions contemplated by this Agreement.
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Section 10.7        Choice of Law/Consent to Jurisdiction. All disputes, claims or controversies arising out of or relating to this Agreement, or the

negotiation, validity or performance of this Agreement, or the transactions contemplated hereby shall be governed by and construed in accordance with the
laws of the Commonwealth of Massachusetts without regard to its rules of conflict of laws. Each party hereby irrevocably and unconditionally consents to
submit to the sole and exclusive jurisdiction of the courts of the Commonwealth of Massachusetts and of the United States District Court for the District of
Massachusetts, in each case, located in the City of Boston, Massachusetts (the “Chosen Courts”) for any litigation arising out of or relating to this Agreement,
or the negotiation, validity or performance of this Agreement, or the transactions contemplated hereby (and agrees not to commence any litigation relating
thereto except in such courts), waives any objection to the laying of venue of any such litigation in the Chosen Courts and agrees not to plead or claim in any
Chosen Court that such litigation brought therein has been brought in any inconvenient forum. Each of the parties hereto agrees, (a) to the extent such party
is not otherwise subject to service of process in the Commonwealth of Massachusetts, to appoint and maintain an agent in the Commonwealth of
Massachusetts as such party’s agent for acceptance of legal process and (b) that service of process may also be made on such party by prepaid certified mail
with a proof of mailing receipt validated by the United States Postal Service constituting evidence of valid service. Service made pursuant to clauses (a) or (b)
above shall have the same legal force and effect as if served upon such party personally within the Commonwealth of Massachusetts.

 
Section 10.8        Mutual Drafting. The parties hereto are sophisticated and have been represented by attorneys throughout the transactions

contemplated hereby who have carefully negotiated the provisions hereof. As a consequence, the parties do not intend that the presumptions of laws or rules
relating to the interpretation of contracts against the drafter of any particular clause should be applied to this Agreement or any agreement or instrument
executed in connection herewith, and therefore waive their effects.

 
Section 10.9        Miscellaneous. This Agreement (a) shall be binding upon and inure to the benefits of the parties hereto and their respective

successors and assigns and is not intended to confer upon any other Person (except as set forth below) any rights or remedies hereunder and (b) may be
executed in two or more counterparts which together shall constitute a single agreement. Except as otherwise provided herein, any and all remedies herein
expressly conferred upon a party will be deemed cumulative with and not exclusive of any other remedy conferred hereby, or by law or equity upon such
party, and the exercise by a party of any one remedy will not preclude the exercise of any other remedy.

 
[Remainder of page intentionally left blank.]

 

 



 

 
IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be signed by their respective officers thereunto duly authorized, all as of

the date first written above.
 

 PARENT:
  
 BRIGHTCOVE INC.
  
 By: /s/ David Mendels
 Name:   David Mendels
 Title:     Chief Executive Officer
   
 BUYER:
  
 CACTI ACQUISITION LLC
   
 By: Brightcove Inc., its sole member
   
 By: /s/ David Mendels
 Name:   David Mendels
 Title:     Chief Executive Officer
   
 COMPANY:
   
 UNICORN MEDIA, INC.
  
 By: /s/ William H. Rinehart
  William H. Rinehart, Chief Executive Officer
   
 SELLER SUBSIDIARIES:
  
 UNICORN MEDIA OF ARIZONA, INC.
   
 By: /s/ William H. Rinehart
  William H. Rinehart, Chief Executive Officer
   
 U MEDIA LIMITED
   
 By: /s/ William H. Rinehart
  William H. Rinehart, member

 

 



 

 
 SECURITYHOLDERS’ REPRESENTATIVE:
  
 /s/ Vickie B. Wittie
 Vickie B. Wittie (not in her individual capacity, but as an agent of the

Stockholders pursuant to the terms of this Agreement)
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Brightcove Signs Definitive Agreement to Acquire Unicorn Media

Expands technology leadership with the addition of next generation ad insertion technology;

Announces preliminary fourth quarter results that exceed guidance
 

BOSTON, Mass. (January 6, 2014) – Brightcove Inc. (NASDAQ: BCOV), a leading global provider of cloud services for video, today announced it has
entered into a definitive agreement to acquire substantially all the assets of Unicorn Media, a leading provider of cloud video ad insertion technology. Based
on a $14.00 price per share of Brightcove common stock as specified in the purchase agreement, the transaction is valued at approximately $49 million.
Under the terms of the agreement, the purchase price consists of approximately 2.9 million shares of Brightcove stock and approximately $9.0 million of cash
used to pay transaction and other expenses of Unicorn Media.
 
“We believe that online video has the potential to surpass traditional TV by offering mass personalization, superior ad targeting, and frictionless distribution
to more screens in more locations,” said David Mendels, Chief Executive Officer of Brightcove. “However, media companies are struggling to effectively
deliver ad-supported video content to a fragmented landscape of platforms, including mobile devices, set top boxes, connected living room devices, and a
growing number of PCs that have ad-blockers installed. Through the acquisition of Unicorn Media, Brightcove will empower media companies to address
these challenges by offering the most comprehensive suite of cloud services for delivering and monetizing online video content to the broadest range of
devices.”
 
Accustream Media estimates that the online video advertising market represented $10.4 billion U.S. dollars in worldwide spending in 2013, with spending
expected to grow to $16.8 billion by 2015. However, the troubling rise of PC ad-blocking technology has become a material loss of revenue for many
properties and represents a threat to future growth. Additionally, video viewership continues to shift to mobile devices and consumer electronics platforms
where traditional online video advertising technology either does not function at all, or is only partially-supported. These challenges increasingly prevent
media companies from fully monetizing their potential audience and negatively impact the overall video advertising industry growth.
 
Unicorn Media has pioneered an innovative cloud-based ad insertion and video stitching service called Once which addresses the limitations of traditional
online video ad technology. The Once service reduces or eliminates the need for platform-specific ad technology and makes it possible for digital media
companies to reliably deliver live or on-demand video with dynamically customized programming and targeted advertising to the maximum range of
devices.
 
Leading digital media organizations, including ESPN, NBC News and The Weather Channel rely on Once to take advantage of monetization opportunities
across a wide range of devices and screens and deliver a smooth end user experience that rivals or surpasses traditional television. In addition, a number of
leading media companies are already using both Brightcove and Unicorn Media services in a complementary fashion. The combined company will be able to
offer top media properties unmatched audience reach, monetization potential, and consumer experience for their online video initiatives.
 
As evidence of Unicorn Media’s pioneering innovation, the company has been awarded 14 U.S. patents, 7 of which have also been issued internationally, and
has 20 patent applications pending for, the technologies that are the foundation of the Once product line and other related domains. These patents and
inventions will become part of the Brightcove intellectual property portfolio following the closing of the transaction.
 

 



 

 
 
Brightcove will rebrand the Unicorn Media product line as Brightcove Once and will continue to develop, operate and support the service while also
integrating the technology with other Brightcove services. Unicorn Media’ headquarters in Tempe, Arizona will become the Brightcove Southwest R&D
Center, joining similar centers in Boston, San Francisco and Seattle.
 
Preliminary Fourth Quarter Results
 
Based on information as of today, January 6, 2014, the Company is issuing the following preliminary fourth quarter results:
 
Brightcove expects fourth quarter 2013 revenue to be $29.7 million to $30.0 million, which is above prior guidance of $28.0 million to $28.5 million. The
company currently expects fourth quarter 2013 non-GAAP income from operations to be $1.0 million to $1.3 million, which is above prior guidance of
$350,000 to $650,000. Results are preliminary in nature and subject to the completion of the quarter close process.
 
Business Outlook
 
Based on information as of today, January 6, 2014, the Company is issuing the following preliminary financial guidance:
 
Full Year 2014: Revenue is expected to be $126 million to $130 million, including $8 million to $9 million of contribution from Unicorn Media. Non-
GAAP loss from operations is expected to be $9 million to $12 million, which includes a loss attributable to Unicorn Media of $11 million to $12 million.
Non-GAAP income from operations excludes stock-based compensation expense, amortization of intangibles associated with acquisitions, as well as non-
recurring acquisition costs.
 
With respect to the Company’s expectations under “Preliminary Fourth Quarter Results” and “Business Outlook” above, the Company has not reconciled
non-GAAP income from operations for the fourth quarter because it has not yet completed its quarter closing procedures or non-GAAP earnings for the full
year 2014 to GAAP income from operations and GAAP earnings because at this time the Company is unable to forecast the amortization of intangible assets
related to the expected acquisition of Unicorn Media, which is a reconciling item between those Non-GAAP and GAAP measures. Accordingly, a
reconciliation to GAAP loss from operations and GAAP loss per share is not available at this time. The Company will provide its reconciliation for the
fourth quarter on its regularly scheduled 2013 annual earnings call.
 
Conference Call Information
 
Brightcove will host a conference call today, January 6 th, 2014, at 8AM ET to discuss the acquisition of Unicorn Media. To access the call, dial 877-407-
3982 (domestic) or 201-493-6780 (international). A replay of this conference call will be available for a limited time at 877-870-5176 (domestic) or 858-384-
5517 (international). The replay conference ID is 13574363. A replay of the webcast will also be available for a limited time
at http://investor.brightcove.com.
 
About Brightcove
 
Brightcove Inc. (NASDAQ: BCOV), a leading global provider of cloud services for video, offers a family of products that revolutionize the way organizations
deliver video experiences. The company's products include Video Cloud, the market-leading online video platform and Zencoder, a leading cloud-based
media processing service and HTML5 video player technology provider. Brightcove has more than 6,300 customers in over 70 countries that rely on
Brightcove cloud content services to build and operate video experiences across PCs, smartphones, tablets and connected TVs. For more information, visit
http://www.brightcove.com.
 

 



 

 
 
Forward Looking Statements
 
This press release includes certain “forward-looking statements” within the meaning of the Private Securities Litigation Reform Act of 1995, including
statements concerning our preliminary fourth quarter results and financial guidance for the full year of 2014, our position to execute on our growth strategy,
the closing and successful integration of the Unicorn Media acquisition, and our ability to expand our leadership position. These forward-looking statements
include, but are not limited to, plans, objectives, expectations and intentions and other statements contained in this press release that are not historical facts
and statements identified by words such as “expects,” “anticipates,” “intends,” “plans,” “believes,” “seeks,” “estimates” or words of similar meaning. These
forward-looking statements reflect our current views about our plans, intentions, expectations, strategies and prospects, which are based on the information
currently available to us and on assumptions we have made. Although we believe that our plans, intentions, expectations, strategies and prospects as reflected
in or suggested by those forward-looking statements are reasonable, we can give no assurance that the plans, intentions, expectations or strategies will be
attained or achieved. Furthermore, actual results may differ materially from those described in the forward-looking statements and will be affected by a
variety of risks and factors that are beyond our control including, without limitation, risks associated with successful completion of the acquisition of
Unicorn Media, difficulties integrating the technologies, products, operations, existing contracts and personnel of Unicorn Media and the realizing the
anticipated benefits of the combined businesses; our history of losses; expectations regarding the widespread adoption of customer demand for our products;
our ability to expand the sales of our products to customers located outside the U.S., keeping up with the rapid technological change required to remain
competitive in our industry, our ability to retain existing customers; our ability to manage our growth effectively and successfully recruit additional highly-
qualified personnel; and the price volatility of our common stock, and other risks set forth under the caption “Risk Factors” in our most recently filed Annual
Report on Form 10-K and as updated by our subsequently filed Quarterly Reports on Form 10-Q and our other SEC filings. We assume no obligation to
update any forward-looking statements contained in this document as a result of new information, future events or otherwise.

Non-GAAP Financial Measures
 
Brightcove has provided in this release the non-GAAP financial measures of non-GAAP income/(loss) from operations, Brightcove uses these non-GAAP
financial measures internally in analyzing its financial results and believes they are useful to investors, as a supplement to GAAP measures, in evaluating
Brightcove's ongoing operational performance. Brightcove believes that the use of these non-GAAP financial measures provides an additional tool for
investors to use in evaluating ongoing operating results and trends and in comparing its financial results with other companies in Brightcove's industry,
many of which present similar non-GAAP financial measures to investors. As noted, the non-GAAP financial results discussed above exclude stock-based
compensation expense, the amortization of acquired intangible assets, and non-recurring merger-related expenses, and merger-related tax adjustments.
 
Non-GAAP financial measures have limitations as an analytical tool and should not be considered in isolation from, or as a substitute for, financial
information prepared in accordance with GAAP. Investors are encouraged to review the reconciliation of these non-GAAP measures to their most directly
comparable GAAP financial measures. The Company's earnings press releases containing such non-GAAP reconciliations can be found on the Investors
section of the Company's web site at http://www.brightcove.com.
 
 
Investor Contact:
ICR for Brightcove
Brian Denyeau, 646-277-1251
brian.denyeau@icrinc.com
 
Media Contact:
Brightcove Inc.
Kristin Leighton, 617-245-5094
kleighton@brightcove.com
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